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Theme 6: Safety and Security

Introduction 

The Scottish Human Rights Commission (SHRC) seeks to empower people to know and claim their rights, and to increase the ability and accountability of public and private bodies to deliver on human rights in Scotland.  In support of these goals SHRC promotes the evidence based and inclusive development of Scotland’s National Action Plan for Human Rights – a road map to the further realisation of all human rights in practice in Scotland. 

The report as a whole presents a summary of some of the key gaps and good practices which have emerged from a scoping project undertaken by the SHRC.  This specific section summarises the findings relating to theme of Safety and Security.  It is not intended to be a comprehensive ‘state of human rights in Scotland’ report, but a prompt for discussion in the development of Scotland’s National Action Plan for Human Rights. With this in mind, individuals and organisations are encouraged to consider their views in response to two key questions as they review this thematic section:  

1. Based on the evidence presented in the report Getting it right? Human rights in Scotland, or your own experience, what do you consider to be the most urgent human rights issues which should be addressed in Scotland's National Action Plan for Human Rights? 

2. What specific and achievable actions do you consider would best address the concerns you identify in your response to question 1? 

Scoping Project Methods Summary

The data collection began in 2010 and was divided into two phases - a first phase focussing on collating and analysing a range of secondary data sources
 and a second phase where SHRC convened a series of small focus groups and in-depth interviews with a range of communities, groups and individuals in Scottish society.
 In line with the SHRC’s statutory mandate, particular attention was given to hearing from those who tend to be marginalised and whose voices are less often heard in mainstream debates surrounding human rights. In taking this approach SHRC sought to put a ‘human face’ on the issues uncovered in the scoping project.   

Introduction to Safety & Security

This thematic section explores the theme of ‘safety and security’ in Scotland, one of the eight themes that emerged from the human rights analysis of the research reviews.  This topic covers a wide variety of issues which have particular relevance to human rights in contemporary Scotland.  While a great deal of attention has focussed at the UK level on human rights in the prevention of terrorism, given the focus of this scoping project primarily on issues within the competence of the Scottish Parliament those issues are not included.
 Following a prioritisation process,
 five areas are selected for further consideration in this thematic section: asylum; offences aggravated by prejudice; abuse prevention, protection and remedy; trafficking; and policing.

The focus of this scoping project has primarily been on issues of human rights concern that are within the competence of the Scottish Parliament.  Across all thematic areas, there are some, often complex issues, which raise issues of concern that are devolved, whilst others are reserved to Westminster,
 including equality legislation.  The Equality Act 2010, however, dose place a duty on the Scottish Government to abide by the public sector equality duty,
 which could bring about a more substantive role for Scottish equality duties in the future.
 

Asylum

Everyone has the right to seek and to enjoy in other countries asylum from persecution.

Article 14, Universal Declaration of Human Rights (UDHR).

Although the right to asylum was not incorporated in the International Covenant on Civil and Political Rights (ICCPR), the 1951 UN Convention Relating to the Status of Refugees (Refugee Convention), to which the UK is a party, contains a wide range of obligations on the treatment of refugees. It should also be remembered that, other than in narrow circumstances where rights are explicitly limited to citizens (such as elements of the right to political participation and the right to vote), human rights apply to everyone, and the obligations on the UK apply to everyone subject to its jurisdiction or in its territory without discrimination on any ground. The Refugee Convention takes a tiered approach to rights of refugees within a country of asylum. It outlines rights which are to be accorded to refugees on the basis of the same treatment as nationals; others to be accorded on the basis of the same treatment as the most favourable treatment accorded to non-nationals; and a third group of rights which are to accorded to refugees on the same basis as to non-nationals generally.

According to the Refugee Convention, a refugee is a person who:

“Owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality, and is unable to or, owing to such fear, is unwilling to avail himself of the protection of that country or return there because there is a fear of persecution...”
An asylum seeker is someone who is seeking recognition as a refugee.

Important rights in the refugee process include the right of individuals to have their status as a refugee determined and to be free from forced return to a country where an individual’s life or freedom would be threatened. This principle, known as “non refoulement”, is a fundamental principle of international law. Linked with this is the obligation under Article 3 of the European Convention on Human Rights [ECHR] not to return anyone where there is a real and immediate risk that they would be subject to torture, inhuman or degrading treatment or punishment.

The issue of asylum, for the most part does not fall within the competence of the Scottish Parliament: immigration, deportation, detention, and funding of asylum seekers are all matters reserved to Westminster.  However implementation of asylum/refugee policy, and matters such as education, health, child protection, housing, and the provision of support services, all of which contribute to the successful integration of asylum seekers and refugees living in Scotland, do fall within the Scottish Parliament’s mandate.  

In May 2011, the Scottish Refugee Council released the first stage of a three-year study on how well refugees and asylum seekers are integrating into Scottish life Scottish Refugee Council, 2011a(, Scottish Refugee Council, 2011b)
.  It noted that there are significant barriers to refugees being able to rebuild their lives in Scotland.  Over 70 per cent of those questioned said they had experienced discrimination since being in Scotland.  Sixty-eight per cent said that they were struggling to cope financially, with only around 20 per cent of refugees in employment, despite the over three-quarters indicating that they wanted to work.  Refugees who worked in professional roles in their own country often meet significant obstacles in seeking to re-engage professionally in Scotland, and end up working in low paid, unskilled jobs Smyth and Kum, 2010()
.
 Follow up research combining responses to over 260 questionnaires and 30 semi-structured interviewed, noted that around 60 per cent felt safe, but only 48 per cent felt that where they lived had good community cohesion Scottish Refugee Council, 2011c()
.

In contrast to the experiences described above, asylum seekers
 who participated in this scoping project were quick to express their happiness with the way that they had been welcomed into and supported by the communities in which they lived and that discrimination from the general public was not something which they had experienced.  Despite this welcome, however, some reported that they depended for survival on charity of others and others reported anxiety that they were at imminent risk of homelessness and had no access to financial resources required to pay rent.
 This was a common finding in the recently published research by Morag Gillespie (2012) which explored the scale and nature of destitution amongst people in the asylum system in Scotland in 2012.  

Gillespie notes that the Home Office argues that refused asylum seekers can return to their country of origin and therefore do not need to be destitute.  In reality, however, she found that thousands of asylum seekers are left without any legitimate means of support and indicated that hundreds of people currently live in Scotland, trapped in destitution. Interviewees in that research said that they:

“hoped for a better life where their human rights would be respected, but they felt they have been treated very harshly” (Gillespie, 2012). 

The research concludes that:

“The UKBA has cut asylum support and resources for support services. Funding cuts mean services supporting destitute people face growing demand, but reduced capacity… At present they can be left for years, trapped in destitution but unable to return to their home country… The existence of such extreme poverty in Scotland should be a focus of public policy concern and action to minimise its existence and mitigate its effects” (Gillespie, 2012).
Further concerns amongst the participants in this scoping project lay for the most part in the treatment received from the UK Borders Agency (UKBA), where the women recounted stories of harassment and bullying, often in front of their children, and of an alleged assumption by UKBA that they were not being truthful. They reported the UKBA interviewers rarely asked for the reasons as to why they were seeking asylum.  This finding was reiterated in Gillespie’s recent study of asylum seekers in Scotland (Gillespie, 2012).  For example Claire, a support worker for these particular asylum seeking women recounted one such experience: 

It is extremely rare for us to meet a woman who has not had her sexual health comprised and her sexual privacy and dignity violated… but they [UKBA] never ask, and the women don’t necessarily volunteer this information because it may be that they do not recognise that this is a crucial fact… Plus they know some of the awful things that have happened to some of the other women.  I had a woman come and stay with me and she had medical evidence (not everybody does) of rape and they wrote down that perhaps she liked rough sex with her partner and that has disturbed me to this day and I have never gotten over that… She had been hurt and there was no discussion about it and she was from a very extreme cultural environment where it is absolutely taboo to have any of these discussions.  So for her to have been physically examined was so awful and for them to have found trauma was so awful, and for them to know that she’d been violated in these multiple ways was so terrible, but for the UKBA to put down on paper, perhaps she chose, perhaps that’s what she liked… that’s pretty serious.

Claire, Support worker for women who are seeking asylum. 

They also reported feeling unable to talk freely and none of the women were told in advance what information they needed to provide for their first interview. This information often proved to be critical to their cases and credibility.  Participants involved in this Scoping Project also raised concerns at the length of time taken for status determination processes. 

Research has also previously drawn attention to the particular difficulties faced by unaccompanied asylum-seeking children in Scotland Scottish Refugee Council, 2006()
, and to the various challenges involved in the transition from asylum seeker to refugee, particularly in relation to navigating the social housing system Netto and Fraser, 2009()
.

In response to its findings, the Scottish Refugee Council has called for more support for refugees to contribute to life in Scotland Scottish Refugee Council, 2011a(, Scottish Refugee Council, 2011b)
.  As of September 2011, the UK Government has withdrawn its funding of a dedicated Refugee Integration and Employment Service.  The Scottish Refugee Council has therefore called on the Scottish Government to revisit its strategy for refugee integration.  In a separate report, it has also pointed at a need for clearer guidance for service providers on the respective remits and responsibilities of the Scottish and UK Parliament in the area of asylum Scottish Refugee Council, 2006()
.  This issue was also raised by participants involved in this Scoping Project, who noted that asylum seekers had been refused access to pre-natal maternity care and frequently to primary mental health care,
 on the basis that services providers believed they were not entitled to it.

The Cabinet Secretary for Justice has said that the Scottish Government has a role in influencing the UK Government to ensure that fundamental Scottish values are taken into account in drawing up immigration legislation, especially with regard to protection for children, minimal use of detention, and integration. For example he has called upon the UK Government to give asylum seekers the right to work while they await the outcome of their application Howie, 2008()
.  This would help address labour shortages in Scotland and equip people with skills they can use if they are returned to their country of origin.

Offences aggravated by prejudice

Offences aggravated by prejudice (so-called ‘hate crimes’) are acts of violence or other crimes motivated by prejudice or discrimination. States have human rights obligations to prevent and investigate such crimes. For example, the International Convention for the Elimination of Racial Discrimination, to which the UK is a party, provides in Article 4 that:

“States Parties ... undertake to adopt immediate and positive measures designed to eradicate all incitement to, or acts of, [racial] discrimination and, to this end ... 
(a)  Shall declare an offence punishable by law ... all acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin ...”

The right of disabled people to freedom from exploitation, violence and abuse is guaranteed in Article 16 of the UN Convention on the Rights of Persons with Disabilities (the Disability Convention). This includes explicit obligations to take effective steps to prevent exploitation, violence and abuse, to act to protect disabled people and to remedy its effects. Article 16(5) further requires that:

“States Parties shall put in place effective legislation and policies, including women- and child-focused legislation and policies, to ensure that instances of exploitation, violence and abuse against persons with disabilities are identified, investigated and, where appropriate, prosecuted”.

In its case law the European Court of Human Rights (ECtHR) has clarified that states have a similar procedural obligation under the ECHR to investigate underlying prejudicial motives for violent crimes.

Furthermore, some hate crimes will reach the threshold of cruel, inhuman or degrading treatment or punishment which is prohibited under Article 3 of the ECHR. Under that Article states have a positive obligation to prevent (including through effective laws and regulation) ill-treatment; to act to protect an individual where they knew or ought to have known of a real and immediate threat of ill-treatment; and to remedy ill-treatment when it occurs. In the recent case of Dordevic v Croatia the ECtHR found that acts of harassment taken in their entirety may breach the threshold of Article 3 and that Croatia was in violation of its positive duty where:

“No serious attempt was made to assess the true nature of the situation complained of, and to assess the lack of a systematic approach which resulted in the absence of adequate and comprehensive measures.”

The Court found that other than police investigations into individual incidents there had been no systematic response, as well as a lack of inter-agency cooperation between, for example, the police and social services. Even where the incidents of harassment do not reach the threshold of Article 3, a positive obligation exists under Article 8 to put in place adequate measures to prevent further harassment.

The most recent official statistics show a rise of eight per cent in 2011/12 in recorded cases of hate crime across Scotland
, with religiously aggravated charges rising by 29 per cent Crown Office and Procurator Fiscal Service, 2012()
. Deep-rooted prejudices are manifested in a variety of ways and can have pervasive impact on the well-being of individuals and the cohesion of communities.  The damaging effects of prejudice and discrimination upon, in particular, the mental health of victims/survivors have been recognised Gordon et al., 2010()
.  Discrimination, social exclusion and targeted victimisation and harassment have been identified as some of the principal causes of significant inequalities in Scotland EHRC, 2010a()
.  This analysis has explored the issue of hate crime under two key headings: abuse and incidents motivated by prejudice in relation to race, religion, disability, sexual orientation and transgender identity, and sectarianism.

Hate crime in general

Hate crime is now formally recognised in Scots law.  The Crime and Disorder Act 1998 introduced racially aggravated offences throughout the UK.
  More recently, the Criminal Justice (Scotland) Act 2003 now provides for offences aggravated by religious prejudice,
 and the Offences (Aggravation by Prejudice) (Scotland) Act 2009 provides for offences aggravated by prejudice related to disability, sexual orientation, or transgender identity.
  In all cases, a sentencing court must take that aggravation into account in determining the appropriate sentence.  The Lord Advocate has issued Guidelines to Chief Constables Lord Advocate, 2010()
 on the 2003 and 2009 legislation.  The guidance specifies:

“An incident is aggravated by prejudice if it is perceived to be aggravated by prejudice by the victim or any other person” Lord Advocate, 2010()
, 

There must be evidence to support that belief.  The Guidelines also emphasise the importance of police recording details of the impact of the crime on the survivor, when such crimes are reported.  

Participants involved in this Scoping Project felt however, that not enough public information is available about what hate crime is; what can be done about it; and the importance of reporting incidents.  As a result, participants felt that the public were unaware of the true extent of hate crime in Scotland.  A number of participants told SHRC that they themselves were victims/survivors of hate crime.  Few, however, had reported the issue, even although they were aware of a simple local process to facilitate this: 

It happened to me and my husband and I admit, I didn’t report it… and sometimes now I ask myself why didn’t I report it? 

Aasimah, Interpreter.

Three participants in different focus groups convened by SHRC had reported incidents of various natures to the police. In each case they felt the police had merely recorded the incident and had been unable to take further action due to a lack of corroboration:

I reported two cases of what I believe to be incitement to racial hatred to the police. Both were investigated by the police, both went as far as these kinds of things go.  On the first occasion they said that there was insufficient evidence.  On the second case, that was the one where they were talking about bringing about the ‘final solution’ [for Scottish Gypsy Travellers] it was pretty horrific stuff they said.  On that case I got a phone call from one of the police that dealt with it saying that it wasn’t being taken further because it wasn’t in the public interest.  

Kathleen, Scottish Gypsy/ Traveller.
In addition, participants felt that schools were failing to deal with any ‘hate’ related aspects of bullying: 

As a social worker I do a lot of work on hate crime, especially amongst children and I see that often education authorities don’t recognise this as a hate crime or they tend to brush it under the carpet.  


Jenny, trainee social worker.


I don’t think the schools are taking it seriously at all, I know some kids are being bullied.  One of our women [women’s support group]  at the moment, her kid is going through hell at school and they are not taking the fact that he’s being bullied because he is Asian, seriously, at the end of the day that is against the law and what are they doing about it? 
Katie, Mother, victim/survivor of domestic abuse and a member of women’s support group.

Finally, much criticism was levied by participants involved in this Scoping Project at the media for the way in which stories about particular groups in society are presented.  This was particularly true in the case of disabled people and Scottish Gypsy/Travellers.  As one participant with disabilities noted:  

It almost feels like we’ve gone back to a World War II mentality, the category bit where ‘we don’t like the ….”, you will get people who hate people with disabilities because they are getting DLA and there is a lot of that going on, a sort of hate culture.  The [UK] government is fuelling a hate culture and that is what is quite frightening.  
Wendy, 3rd sector admin support worker (mental health befriending organisation), and a woman with physical disabilities.

Sexual orientation and Transgender identity

Scotland was slower than England and Wales to enact legislation on hate crime relating to sexuality and Transgender identity,
 but since 2007 this has been a core focus area for the work of the Equality and Human Rights Commission in Scotland Forrest, 2007()
. Attitudes in Scotland are believed to be improving overall Ormston and Webster, 2008(, Stonewall Scotland, 2008)
, but a report by LGBT
 charity Stonewall Scotland Stonewall Scotland, 2010()
 indicated that more than one in three LGBT people had experienced a physical attack.  More than two in three had experienced a verbal attack.  Fifty per cent said they did not feel safe in their neighbourhood because of their LGBT status and 42 per cent had had a negative experience when using the emergency services.  This was found to be connected with a low reporting rate of hate crime related to sexuality and Transgender identity: seven in ten LGBT people who experience hate crime do not report it to the police, or to anyone else Stonewall Scotland, 2010()
. 

This has the potential to lead to an escalating problem, as community safety organisations do not have a clear picture of where, when and how frequently these incidents against LGBT people are occurring, and will not be able to tackle hate incidents as effectively as possible.  Other factors such as fear of not being taken seriously, and not wishing to be forced to come out, inhibit victims/survivors from reporting incidents, and, as with other forms of hate crime, the research shows that many people who are victims/survivors of assault and harassment simply feel that it is to be expected, and “merely part of being LGBT in Scotland” (Stonewall Scotland, 2010).  These feelings and fears were also reported by participants involved in this Scoping Project:

I met someone who had been hit with a cricket bat and it caused serious damage, broken shoulder, broken jaw, broken nose, and luckily they were able to say who the attacker was but didn’t want to tell the police because they were frightened… while they were doing it they were shouting ‘I hate Trannies’ and so it was a trans-phobic attack, it’s not just name calling, hate can take many forms.
Catriona, Trans[gender] woman and a diversity trainer/consultant to public services.

However, although participants involved in this Scoping Project were able to recount stories of personal attacks (or attacks on friends) and negative attitudes, they were also on the whole more positive about changing social attitudes and progress in particular by the police in how they approach sexual identity related hate crime.  There was a general consensus that as a survivor of abuse there is also a responsibility to report it to the police so that at the very least the police would have recorded data on it.  One participant, who had experience of providing training to different police forces about transgender issues, appreciated that the police had reached out to her when they recognised that they did not have sufficient experience to help a survivor of transgender related hate crime.  In the absence of in-house knowledge some Scottish police forces are turning to the communities concerned to work together.  Stonewall is also now working in partnership with other organisations to try to raise LGBT people’s expectations of community safety.

Research carried out in 2007 (before the enactment of the 2009 legislation) indicates that most areas of Scotland have some form of remote reporting or third party reporting of racist crimes, and such services are now being extended to disabled and LGBT groups, although that support remains patchy and is focused mainly in central Scotland Reid Howie Associates, 2007()
.  That geographical imbalance in support reflects a lack of capacity in the voluntary sector, particularly outside of urban areas.  A number of racist incident monitoring groups have been extended to include crime against disabled people and LGBT people and police forces are now extending their monitoring of hate crime to include crimes against disabled and LGBT people.

In a survey conducted in 2007 (prior to the Offences (Aggravation by Prejudice) (Scotland) Act 2009), half of the LGBT people questioned were not aware of third party reporting schemes in their area, and some Community Safety Partnerships acknowledge that their work in this area is 10 years behind their work on racial prejudice Reid Howie Associates, 2007()
.  The report, therefore, called for increased tailored training for community safety workers, along with increased mainstream publicity about LGBT hate crimes, anti-hate crime initiatives, and available support. The publicity surrounding the recent Offences (Aggravation by Prejudice) (Scotland) Act 2009 appears to have helped raise awareness of LGBT hate crime to 88 per cent of those LGBT people questioned, however, awareness amongst a cross-section of the general population is likely to be lower than this Stonewall Scotland, 2010()
.  

In September 2011, a soldier from Kinross became the very first person in Scotland to be convicted of an offence aggravated by transgender prejudice BBC News, 2011c()
. The prosecution for breach of the peace, aggravated by transgender prejudice, followed acts of verbal abuse and threatened violence.  It resulted in a fine of £350, an increase of £150 on the basic sentence, to take account of the transgender prejudice.

Disability

In a poll commissioned by disability charity Scope more than half of the disabled people who took part reported having experienced hostility, aggression or violence from a stranger because of their condition or impairment Scope, 2011()
.  The same number reported experiencing discrimination on either a daily or weekly basis. One participant in a recent seminar hosted by SHRC and the Equality and Human Rights Commission said: 

It is a sad indictment of disability discrimination legislation over several years that disabled people today are still living in fear of hate crime, bullying, victimisation, intimidation and negative societal attitudes towards them in both day-to-day activities and places of work EHRC and SHRC, 2011()
.

The Equality and Human Rights Commission has recently conducted an inquiry into disability-related harassment EHRC, 2011c()
.  It found that the much-publicised cases of disability-related harassment, such as the English case of Fiona Pilkington and her daughter Francecca Hardwick, who died in 2007, are merely the tip of the iceberg.  The reality is that many people with disabilities suffer harassment on a regular basis, and indeed come to regard it as inevitable.  Mike Smith, Lead Commissioner for the Inquiry, identified two overall conclusions of the Inquiry. First, the EHRC found that there is a significant amount of disability harassment in Britain: “almost certainly in the hundreds of thousands [of incidents] each year”. Second, there is a lack of information, statistics on and awareness of what is going on EHRC, 2011c()
.   The EHRC (2011c) found that each of these is underpinned by a “culture of disbelief” that such behaviour takes place.

Various factors are cited as reasons for the failure to report incidents of harassment. These include lack of clarity as to who to report to; fear of repercussions; and fear that the police or others will not believe the survivor EHRC, 2011c()
.  Other research suggests that many disabled people do not in fact recognise that what happens to them may be an offence, or may be motivated by prejudice, malice or ill-will Reid Howie Associates, 2007()
.  

The EHRC report EHRC, 2011c()
 concludes that there is a systemic failure in the UK to recognise the extent and impact of disability-related harassment; to harassment, take action to prevent it happening; and to intervene effectively when it does occur. It recognises that Scottish law and policy are already significantly ahead of England and Wales in some respects, but more must be done to embed an equalities and human rights ethos into the work of public authorities in Scotland.  As well as the necessary organisational changes, a transformation is needed in the way disabled people are viewed, valued, and included in society.  Specific recommendations made in the report include: real ownership of the issue by organisations is critical in dealing with harassment; a need for greater availability of detailed, definitive data for monitoring purposes; the accessibility and responsiveness of the criminal justice system must be improved; effective training and guidance for front-line staff in recognising and responding to disability-related harassment is needed; and a more positive attitude towards disabled people in the wider community to be fostered.

Race and religion

“Racial violence is a particular affront to human dignity and, in view of its perilous consequences, requires from the authorities special vigilance and a vigorous reaction. It is for this reason that the authorities must use all available means to combat racism and racist violence, thereby reinforcing democracy’s vision of a society in which diversity is not perceived as a threat but as a source of enrichment.”
Grand Chamber of the European Court of Human Rights

The number of both racially and religiously motivated crimes referred to the Crown Office and Procurator Fiscal Service has risen in recent yearsEHRC, 2010b(, Crown Office and Procurator Fiscal Service, 2012)
.   Research conducted with minority ethnic young people in Edinburgh and Glasgow and with young Muslim men in Glasgow, however, indicates that violence and harassment are often seen as part of everyday life, and not worth reporting to police Frondigoun et al., 2007(, Kidd and Jamieson, 2011)
.  This was also felt to be the case by a number of the participants involved in this Scoping Project.  In a 2007 study of Scottish Gypsy/Traveller experiences of discrimination, 65 of the 82 individuals questioned had experienced prejudice and harassment in the previous 12 months EHRC, 2010b(, Taggart, 2007)
. 

Participants involved in this Scoping Project reported a continued failure to recognise Scottish Gypsy/Travellers as a minority ethnic group and consequently that prejudice towards members of those communities are motivated by racial prejudice. As one member of a Scottish Gypsy/Traveller community noted:

…They can take out anti-sectarian laws about singing Orange chants or whatever, they can pass anti-racial hatred legislation, but they can’t put this down as a hate crime... why not? Why can it not be a hate crime when someone throws bricks at your windows and calls you “f’ing Tinks” at the same time, why can that not be a hate crime?

Kathleen, Scottish Gypsy/ Traveller. 

Sectarianism

“Never mind ‘show racism the red card’, you really have to get down to sectarianism first”.


Larissa, Civil servant and 3rd sector volunteer worker.

Scotland’s enduring problem of sectarianism hit the headlines in 2011, with an increase in football-related incidents of sectarian hatred. These included parcel bombs targeted at Celtic manager Neil Lennon, his lawyer the late Paul McBride QC, and former MSP Trish Godman, as well as bullets sent in the post and a very public assault on Neil Lennon during a match against Heart of Midlothian. Commentators have suggested that the problem of sectarianism is not necessarily more rife than in the past, but “what is apparent is that the small fringe of extremist fans are rising in prominence”Murray, 2011()
. A Scottish Government poll TNS BMRB, 2011()
 is reported to have concluded that more than 90 per cent of Scots support tougher action against sectarianism.  Eighty-five per cent of those polled supported sectarianism being made a criminal offence 
 ADDIN EN.CITE 
(BBC News, 2011a, TNS BMRB, 2011)
. There was a strong feeling amongst participants involved in this Scoping Project that sectarianism is something that a civilised society should not tolerate and that Scottish people have been tolerant of it for too long.  Some participants expressed shame that a proportion of the adult population in Scotland is effectively teaching children about hatred through sectarianism in the football ground, as one participant noted:

We teach our children this kind of hatred.  Kids are colour blind and have no concept of religious difference… They are not biased, they learn their behaviours from others, they learn from their families and society. And it stays with them for a long time… you see how much hatred can come out of someone for someone else that they have never met before, it is incredible.  Hopefully with the legislation [Football and Threatening Communications (Scotland) Act 2012], given some time, people might start to think about the implications of their behaviour, start to think, I might have to pay for the implications of my act.  In the past I did what my father did, but now I look at this and think, this is not something I am meant to do, it is not worth paying this price.
Chiwetel, survivor of racially motivated hate crime.
The Scottish Government responded to the incidents with legislation.  The Offensive Behaviour at Football and Threatening Communications (Scotland) Act 2012
gained Royal Assent on 19 January 2012.  The Act
provides for two new criminal offences:

· The offence of “offensive behaviour at regulated football matches”
 criminalises offensive or threatening behaviour, including sectarian, homophobic, racist, and other offensive chanting, that is likely to incite public disorder at certain football matches.  The offence may be committed at or on the way to a match or a place (other than domestic premises) where a match is being televised.  It may be committed by way of behaviour of any kind, including things said or communicated in any other way (e.g. with a banner or t-shirt), or things done.  

· The offence of “threatening communications”
 deals with the sending of communications which contain threats of serious violence or threats intended to incite religious hatred.  It covers offensive postings on the internet, "photo-shopped" offensive images and images on clothing. It also includes "implied threats", which covers the posting of bullets and images depicting serious harm. There is a defence that the behaviour was "reasonable" in the particular situation.  

Several human rights concerns were raised during the passage of the Bill. In its submission SHRC welcomed the policy objectives which underpinned the Bill, but raised a number of concerns related to the lack of clarity in the terms of the Bill (and therefore a potential lack of legal certainty as required by Articles 6 and 7 of the ECHR).
SHRC highlighted ECtHR cases which found:

“An offence must be clearly defined in law. This condition is satisfied where the individual can know from the wording of the relevant provision and, if need be, with the assistance of the court’s interpretation of it, what acts and omissions will make him liable.”

The Grand Chamber of the ECtHR has found violation of Article 7 where the applicable law was not formulated with sufficient precision.

SHRC also stressed the fundamental importance of the right to freedom of expression and the role of Parliament in ensuring that the restrictions on this right contained in the Bill met the tests of legality, legitimate aim and proportionality.
 Others too questioned the Bill’s impact on freedom of expression and freedom of religion McKenna, 2011()
. During the Stage 2 proceedings, the Bill was substantially amended, with the insertion of a new clause (now section 7) in an effort to respond to concerns relating to the potential impact on freedom of expression. 

Also the stage 2 redrafting allowed the conduct element of the offences to be varied by statutory instrument.  In response to this move, Liberty stated that:

“[A]llowing for the modification of criminal conduct by way of Ministerial order is a breath-taking expansion of power”, and suggests that the Bill (now Act) is “poorly planned and poorly drafted”.

Strathclyde Police described the Act as a preventative measure, the aim being to discourage abusive singing and behaviour through the conspicuous presence of police officers at matches, rather than having to resort to arrests Peterkin and McLaughlin, 2011()
. The new offences have, however, been widely criticised Peterkin and McLaughlin, 2011(, The Scotsman, 2011)
.  Some commentators describe the legislation as a misguided attempt to tackle sectarianism by treating the symptoms, rather than the cause of this important issue Downie, 2011()
.  Football clubs, including both Rangers and Celtic, have raised concerns that the legislation discriminates against football supporters by creating an offence that would not apply to non-supporters, and argue that the new offences are drafted too widely Christian Institute, 2011()
.  Some legal experts agree 
 ADDIN EN.CITE 
(Christie and McArdle, 2011, Law Society of Scotland, 2011, Liberty, 2011b)
, that suggesting that common law breach of the peace and the Criminal Justice and Licensing (Scotland) Act 2010, which deals with threatening or abusive behaviour, as well as the Criminal Justice (Scotland) Act 2003, which allows for offences to be aggravated by religious prejudice, are sufficient to cover most of the offences committed in connection with football matches.

The Scottish Government insists that the provisions will not stop peaceful preaching or proselytising, and will not restrict freedom of speech, including the right to criticise or comment on religion or non-religious beliefs. The legislation will also not criminalise jokes or satire about religion or non-religious belief Scottish Government, 2012()
.  Nevertheless, the provisions have been described as “illiberal”, an “encroachment of the Big Brother society”, and “one of the most draconian pieces of legislation ever drafted” Gordon, 2011(, Rooney, 2011)
.  There are serious concerns about the lack of clarity regarding which ‘offensive’ or ‘threatening’ acts are being targeted by the legislation, with suggestions that, in some circumstances, making the sign of the cross or singing the national anthem could constitute an offence The Scotsman, 2011()
.  Some have argued that it discriminates against poorer sections of society, and query the focus on sectarianism in football, ignoring its existence in other contexts BBC News, 2011b()
.

Tackling Hate Crime in Scotland 

A survey carried out by Lothian & Borders police force in 2010 McEwen, 2011()
 reflected the findings that other research (noted above) has revealed about the reporting of hate crime.  In this survey 60 per cent of hate crime victims/survivors did not make a report to police, with many believing that nothing would be done; that there was little police could do; or that reporting the incident would make matters worse for the survivor.  Remote and third party reporting schemes, as described below, can provide a vital means of overcoming the reluctance of hate crime victims/survivors to report the incidents directly to police.  

Highlands and Islands, Northern Constabulary, in partnership with Highland Council, NHS Highland, and Highlands and Islands Enterprise, launched an online reporting system, ‘Hate Free Highland’.
  Victims/survivors of hate crimes or incidents, whether or not they constitute a criminal offence, are encouraged to report them via an online form.  The incidents may be any form of abuse or harassment on the grounds of the person’s age, religion or belief, gender, disability, sexual orientation, gender identity, race or ethnic origin, or social background.  Reports may be made by the survivor, a friend or relative of the survivor, or by a witness to the incident, and may be made anonymously. The information is used both for the investigation of crimes, and for the purpose of understanding trends in hate crime.  The service provides a confidential, optionally anonymous, means of reporting a wide range of incidents.

Community Safety Partnerships are local authority led partnerships that bring together representatives from the local authority, police service, and fire and rescue services.   Health, education, and other public sector interests are also represented in many partnerships.  CSPs work to reduce anti-social behaviour and fear of crime, and to promote safer, more inclusive and healthier communities.

An example of inter-organisation cooperation on disability-related hate crime is the Edinburgh, Lothian and Borders Executive Group (‘ELBEG’), which comprises the Chief Executives of NHS Lothian and NHS Borders and the five local authorities, and the Chief Constable of Lothian and Borders Police EHRC, 2011c()
.  The partnership was set up in March 2004 and is designed to provide multi-agency strategic leadership in the area of public protection.

Another example of prejudice incident monitoring and reporting has existed in the North East of Scotland since 2009 run by the Grampian Regional Equality Network.  Here a monitoring and reporting form is available to allow individuals to report prejudicially motivated incidents confidentially.

Many participants involved in this Scoping Project and those who took part in a joint SHRC and EHRCs’ participation event on the Disability Convention felt that public campaigns such as ‘Respect Me’ [targeting disability harassment] and education in schools for children and young people were critical in tackling hate crime. As one participant in the joint participation event noted:

Bullying can’t be eradicated but we need to educate young people about the extent of abuse of people with disabilities. Raise awareness of disability, starting at school. A good example of experiential learning took place in Fife, it started with children having short experiences of sensory impairment. These sorts of programmes are invaluable but it was not continued EHRC and SHRC, 2011()
.
Other examples of work in schools include the development of a short film entitled “Them and Us”
 which was created by pupils from Bellshill Academy and Cardinal Newman High School in Lanarkshire, and launched in June 2012.
  Through the short film, the pupils of these two schools sought to educate their peers about the damaging consequences of sectarianism, bigotry and hate crime.  Both schools are now working in collaboration to produce a package of learning and teaching materials to support the use of the video in classrooms across Scotland.

Abuse: prevention, protection and response 

The prohibition of torture, inhuman or degrading treatment or punishment (serious ill-treatment) in Article 3 of the European Convention on Human Rights (ECHR) includes positive obligations of prevention, protection and response. These extend to serious ill-treatment wherever it occurs and requires an effective legal and regulatory framework (prevention), that the state acts to protect an individual from a real and immediate risk of serious ill-treatment of which it was or ought to have been aware (protection) 
 and that it ensure access to justice, effective investigations and remedies where serious ill-treatment occurs (response).
 

Conduct which has now been found to constitute serious ill-treatment in human rights law includes child abuse,
 rape sexual assaults
 and neglect such as denial of food, water, sanitation
 as well as inappropriate conditions of people with disabilities. For example keeping a person with disabilities in conditions where she “is dangerously cold, risks developing bed sores because her bed is too hard or unreachable, and is unable to go to the toilet or keep clean without the greatest of difficulty is degrading treatment”.
 Likewise neglecting people in care to live in unsanitary and degrading conditions with soiled mattresses, a lack of nutritious food and a lack of emotional support is considered to be inhuman and degrading treatment.
 Children, older people, those with physical and mental disabilities or ill health
 are particularly entitled to State protection
 and require greater vigilance.
 
When acting to protect an individual from a risk of serious ill-treatment the State must do so in a way which upholds other human rights. For example the right to respect for private and family life in Article 8 of the ECHR is a right to protection of the individual from arbitrary interference by public authorities. Interference with this right can be justified where it pursues a legitimate aim (such as the protection of the health or physical integrity of an adult at risk of harm), is based on the law (such as the Adults With Incapacity or the Adult Support and Protection Act), and is the least intervention necessary to achieve the aim – it must pass the test of proportionality.

The Adult Support and Protection (Scotland) Act 2007 (ASPA) was introduced following investigations by the Mental Welfare Commission for Scotland (MWC) and the Social Work Services Inspectorate into a particularly shocking case of abuse of an adult with learning disabilities in the Borders Scottish Government, 2004()
.
 ASPA introduces several measures aimed to improve protection for adults at risk of “harm” (broadly defined to include physical, psychological, financial or self-harm).
 ASPA defines adults at risk as those over 16 who:

(a) Are unable to safeguard their own well-being, property, rights or other interests, 

(b) Are at risk of harm, and 

(c) Because they are affected by disability, mental disorder, illness or physical or mental infirmity, are more vulnerable to being harmed than adults who are not so affected.
The idea behind the definition was to ensure that it was broad enough to cover those with capacity but who were viewed as more vulnerable to abuse Patrick and Smith, 2009()
. 
However, that the idea of vulnerability is controversial and many people with disabilities object to the use of this terminology, preferring instead, the view that it is not any disability or health difficulty that makes them vulnerable, but rather external situations and attitudes Patrick and Smith, 2009()
.  The Act’s code of practice, however, does highlight that the existence of a particular condition does not mean that that adult should automatically be considered ‘at risk’, as many people are entirely capable of safeguarding their well-being irrespective of a disability.   Moreover, what is stressed is that all three aspects of the definition
 must be met.

 “It is the whole of an adult's particular circumstances which can combine to make them more vulnerable to harm than others” Scottish Government, 2008()
.

ASPA allows local authorities to apply for assessment or removal orders, which may enable it to remove an adult at risk from a potentially abusive situation and to take any necessary steps to protect that person from harm. Other measures under ASPA include banning orders which can be sought against a potential perpetrator of abuse, to keep them from entering a specified place (e.g. the home of an adult at risk). Whilst these orders require the cooperation of the adult concerned, they do remove the onus on the adult to pursue the Court order. 

In practice the first biennial reports of Adult Protection Committees indicates that little use has been made of the banning or removal orders There has been limited use of the protection orders under the Act, as EHRC reports only three were applied for and two granted in 2010/11.
 

ASPA is founded on human rights principles such as participation, benefit, least restrictive alternative and non-discrimination. It also creates a duty of cooperation between agencies in investigating suspected or actual abuse. Nevertheless, there have been concerns not only in relation to the notion of vulnerability, but also at the impact of ASPA on autonomy and self-determination. 
 For example the civil society coalition the Campaign for a Fairer Society Scotland (supported by a range of disabled peoples organisations and organisations working with disabled people)
 has stated:

“Disabled people are alarmed by the idea of removing the adult at risk, rather than the person suspected, from their own home, which violates their rights to privacy and to private home and family life. In addition, the exclusion of the suspected adult without the consent of the adult considered at risk may be further violation of these rights, and overall creates a prejudice of limited legal capacity” Scottish Campaign for a Fair Society, 2011()
.

As SHRC has pointed out, the effect of section 3 of the Human Rights Act 1998 is that all other primary and secondary legislation (including ASPA) should be read in a manner compatible with the ECHR SHRC, 2012b()
. This duty applies throughout the lifetime of the legislation, and the ECHR is recognised to be a “living instrument”, the interpretation of which depends on the prevailing standards of the time. 

Human Trafficking 

“There can be no doubt that trafficking threatens the human dignity and fundamental freedoms of its victims”

European Court of Human Rights

The UK is party to the Council of Europe Convention on Action against Trafficking in Human Beings and the UN ‘Trafficking Protocol’,
 both of which set out measures to be taken by states to combat the trafficking of persons for commercial or sexual purposes. As a member of the European Union the UK is also bound by the EU Trafficking Directive.
 Trafficking also engages the UK’s obligations under the ECHR. In 2010 the ECtHR found that trafficking in human beings was a violation of Article 4, and found one state (Cyprus) in violation of its obligations by failing to implement an effective legal and administrative framework to prevent trafficking, and that the police had failed to act to protect an individual where there was a credible suspicion that she had been a survivor of trafficking.  The ECtHR also found another state (Russia) in violation of Article 4 where it had failed to effectively investigate the individual’s recruitment, including identifying and punishing those involved.
 This case demonstrates that, as with Articles 2 (right to life) and 3 (prohibition of torture, inhuman or degrading treatment or punishment), Article 4 of the ECHR includes procedural obligations of effective prevention, protection and investigation.

In his 2010 mission report on the UK François Crépeau, the UN Special Rapporteur for Migration, made a number of recommendations related to trafficking.  The UK was encouraged to strengthen efforts to: (a) determine the number of victims/survivors of trafficking in persons, including for sexual exploitation and forced labour (b) determine the number of children subject to immigration control and detention (c) record the number of women entering and leaving immigration detention centres (d) make available data on the channels of migration and (e) improve data collection efforts on return migrationUN Human Rights Council, 2010()
. Immigration is a matter reserved to Westminster, however, Scots law and policy comes into play in relation to the criminal law and prosecution of perpetrators, and the remedies to victims/survivors.  

Criminal offences in relation to human trafficking are legislated for in the Criminal Justice (Scotland) Act 2003,
 the Asylum and Immigration (Treatment of Claimants) Act 2004,
 the Antisocial Behaviour etc. (Scotland) Act 2004,
 the Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005,
 and the Criminal Justice and Licensing (Scotland) Act 2010.  However, there has been a conspicuous, and much criticised, lack of prosecutions for trafficking offences in Scotland 
 ADDIN EN.CITE 
(Collins, 2010a, Amnesty International Scotland, 2011, EHRC, 2011d, The Herald, 2010, The Herald, 2008)
.  The first convictions under section 22 of the Criminal Justice (Scotland) Act 2003 were secured in September 2011 against a man and a woman for their involvement in a UK-wide prostitution ring.
  Those two convictions in Scotland compare with a total of 123 convictions for human trafficking in England and Wales from 2003 to 2009, of which 113 were for sexual trafficking. Baroness Kennedy argues in the 2011 EHRC inquiry into human trafficking in Scotland EHRC, 2011d()
, that it is “primarily a criminal and human rights issue” (see below for further details of this inquiry).  She argues that the failure to secure more than one successful prosecution for trafficking in Scotland, despite having 13.5 per cent of the UK trafficking trade, indicates the failure of the Scottish criminal justice system to address this human rights issue EHRC, 2011d()
.   

Statistically  while Scotland might be expected to have approximately ten per cent of the UK crime figures in proportion to the population, the Association of Chief Police Officers Scotland (ACPOS) estimates that it has a disproportionate 13.5 per cent share of the UK trafficking trade EHRC, 2011d()
.  Targeted police operations have had some success in identifying victims/survivors: during two UK wide operations in 2006 and 2007-8 (“Operation Pentameter” 1 and 2), a total of 81 premises were visited in Scotland, with 47 arrests made and the recovery of 64 women who were confirmed as sex trafficking victims/survivors Amnesty International Scotland, 2008(, Scottish Government, 2011b)
.  Separate research commissioned by the Scottish Government Lebov, 2009(, Lebov, 2010)
 indicates that, in the period April 2007 to March 2008, 79 individuals believed to be victims/survivors of human trafficking came into contact with agencies in Scotland.  The majority of cases involved adult female victims/survivors who had been trafficked for sexual exploitation, the rest being males and females trafficked for exploitation in other industries. In cases of trafficking for sexual exploitation, victims/survivors and suspected victims/survivors were normally recovered in private flats or houses operating as brothels.

An Amnesty International UK (AIUK) report indicated that many victims/survivors of human trafficking are missing out on vital support because authorities in Scotland have trouble identifying them as trafficking victims/survivors (AIUK, 2008).  In the absence of recognition of their status, they are unable to access appropriate services or help police with their inquiries.  Some participants involved in this Scoping Project also noted that in Scotland, this lack of recognition often arises because people don’t fit with the ‘picture’ of a trafficked person, as one participant who supported trafficked women noted:

There are classic red flags to show that someone had been trafficked – you are working in a brothel, or you’re on an agricultural farm and you’re not being paid, that’s classic, but of the 550 women I’ve met in the last 11 years most of them have an element of trafficking in their movements, in that many of them did not say,  ‘I want to go to the UK’, so whether or not you want to be semantic about it, somebody else spoke for them or made a decision or put up some money.  Most of the women I’ve met didn’t even know where the UK was before they were brought here. [Tackling trafficking] is being done in a very theoretical way, they are targeting certain specific trafficking activities and they are completely ignoring the rest and that may be because there are limited resources and expertise.  But it exacerbates me because that is part of Scotland as well.  
Claire, Support worker for women seeking asylum.

AIUK’s report finds a lack of suitable accommodation in Scotland for victims/survivors of trafficking. For example, many of the victims/survivors recovered in Scotland in Operation Pentameter 1 and 2 had to be sent to a Salvation Army project in Durham.  As a result, victims/survivors are often detained, displaced or placed in unsuitable and unsafe accommodation.  The report identifies difficulties victims/survivors face in accessing legal advice (particularly outside Glasgow) in relation to asylum applications, and notes that support organisations face an on-going battle with prosecutors to prevent trafficking victims/survivors being prosecuted for working illegally; being in possession of false documentation; or participation in criminal activity.
  There is concern that immigration issues play too large a part in determining whether or not people are designated as victims/survivors of trafficking Collins, 2010a()
, and indeed fear of repercussions as a result of irregular immigration status may discourage trafficking victims/survivors from contacting the authorities for help and to report abuse SCCYP and CRC, 2011()
.  A report of the Anti-Trafficking Monitoring Group of nine leading UK anti-trafficking organisations echoed many of these issues and highlighted a lack of adequate support services such as interpreting and counselling in ScotlandAnti-Trafficking Monitoring Group, 2010()
. Further, a report by Scotland’s Commissioner for Children and Young People with the UHI Centre for Rural Childhood SCCYP and CRC, 2011()
 revealed a collective lack of awareness and understanding of the particular issues surrounding child trafficking.  

AIUK’s recommendations for tackling trafficking in Scotland focus on issues specifically within the competence of the Scottish Government, namely identification of victims/survivors, support and accommodation for victims/survivors, and non-punishment of victims/survivors for crimes they have been coerced into.  Its recommendations include: a review of the National Referral Mechanism
 in Scotland; a multi-agency approach to identification and care of trafficked persons; the extension of support for women trafficked into sexual exploitation to victims/survivors of other forms of trafficking; cooperation between the Scottish Government and Crown Office to ensure that trafficking victims/survivors are not prosecuted for crimes committed as part of their ordeals; and improved support by trained frontline workers, including in particular physical and mental health care, and appropriate accommodationAmnesty International Scotland, 2008()
.

Regarding child trafficking, recommendations proposed by the Scottish Commissioner for Children and Young People SCCYP and CRC, 2011()
 focus on improved data collection and training, inter-agency cooperation, implementation of a guardianship scheme, and the appointment of a UK, failing which a Scottish, Human Trafficking Rapporteur with specific responsibility for child trafficking.  A 30-month pilot guardianship scheme is now in place,  established by the Scottish Refugee Council and delivered by the Aberlour Trust; this initiative has been commended by the UK Anti-Trafficking Monitoring Group Anti-Trafficking Monitoring Group, 2010()
.

The Equality and Human Rights Commission Scotland undertook an in-depth inquiry into human trafficking in Scotland, with a particular focus on commercial sexual exploitation
 which reported in November 2011 EHRC, 2011d()
.  The inquiry, led by Baroness Helena Kennedy QC, sought to identify the nature, extent and causes of human trafficking in Scotland.  It assessed the extent to which Scotland is meeting international and domestic human rights obligations to prevent and prohibit trafficking, prosecute traffickers, and protect victims/survivors.  There were ten key findings and recommendations from the inquiry:

· The need for a comprehensive strategy in Scotland to tackle human trafficking which would make Scotland a hostile environment for traffickers

· The need for increased awareness amongst the public, first responders and front-line staff about trafficking, especially trafficking indicators

· The introduction by the Scottish Government of a comprehensive Trafficking Bill

· Improved intelligence sharing across the UK

· Improving prosecution, sufficiency of evidence and sentencing

· Better collaboration of law enforcement agencies in Scotland to make Scotland a high-risk, low-return proposition for organised criminals

· Embedding anti-trafficking into regulatory frameworks and practices

· Encouraging the private sector to raise awareness of human trafficking and take steps to prevent the enabling of trafficking

· Reviewing the process of identifying trafficked persons to develop an independent and transparent system with onward referral of victims/survivors to relevant support

· Developing comprehensive end-to-end services for victims/survivors of trafficking.

Tackling Human Trafficking in Scotland

The Trafficking Awareness Raising Alliance
 (‘TARA’) is a nationwide project run by Glasgow Community Safety Service (which itself is a joint initiative of Glasgow City Council and Strathclyde Police). TARA was set up in 2005 and supports female adult victims/survivors of trafficking for the purposes of commercial sexual exploitation to access support and accommodation, advocacy, advice and emotional support.  It liaises with police, housing departments, health professionals, agencies which work with women in the sex trade, and other voluntary organisations.  It is the only non-law enforcement agency in Scotland dealing solely with victims/survivors of trafficking.

AIUK points to Glasgow and Edinburgh City Councils’ multi-agency groups and protocols for dealing with women trafficked into prostitution as an example of good practice in the provision of coordinated support to trafficked womenAmnesty International Scotland, 2008()
.  These initiatives include representatives from the police, housing departments, health, immigration, the National Asylum Support Service, social work services and relevant voluntary organisations.  They suggest that this model should be extended to victims/survivors of other types of trafficking, not solely sexual exploitation, and should be rolled out across Scotland.

Policing

Responsibility for policing in Scotland is shared between Scottish Ministers, Local Police Authorities/Joint Police Boards and Chief Constables (Police (Scotland) Act 1967).
 Legislation setting out Scottish Government plans for a single Police Service for Scotland has now been approved by the Scottish Parliament (The Police and Fire Reform (Scotland) Act 2012). There are a range of international Conventions and Codes which recognise that the primary purpose of policing includes the protection of human rights, for example: 

· Article 2 of the United Nations Code of Conduct for Law Enforcement Officials
 states that in the performance of their duty, law enforcement officials shall respect and protect human dignity and maintain and uphold the human rights of all persons. 

· The European Code of Police Ethics 2001 states that the main purposes of the police in a democratic society governed by the rule of law includes the requirement to protect and respect the individual’s fundamental rights and freedoms as enshrined, in particular, in the European Convention on Human Rights (ECHR).

· The Human Rights Act 1998 (HRA) requires all public authorities – including the police – to act in a way which is compatible with the individual rights and freedoms contained in the ECHR.
  Article 2 and 3 of the ECHR are particularly relevant in this context.
In relation to police accountability mechanisms, there are also a number of international instruments that recognise the importance of current monitoring and measurement based on human rights indicators against which police policies are assessed, two of which are highlighted below:
· The European Code of Police Ethics, which requires accountability mechanisms, based on communication and mutual understanding between the public and the police, to be promoted.

· The 2011 Laxenburg Declaration, which reiterates the need to ensure transparency, accessibility, accountability, legitimacy, impartiality and integrity in all systems created for police oversight and specifically promotes respect for the rule of law and human rights through and within all police oversight activities. It also calls for strong civil society participation in police oversight. 

Since the Scottish election in 2011 police reform has been high on the political agenda. Key reforms have included the proposed transfer of the functions of the Police Complaints Commissioner for Scotland (PCCS) to the Scottish Public Services Ombudsman (SPSO),
 and the creation of a single police service for Scotland under the Police and Fire Reform (Scotland) Act 2012.

The PCCS was established under the Police, Public Order and Criminal Justice (Scotland) Act 2006 to review the way in which the police handle complaints.  Investigation of complaints against the police in relation to alleged mistreatment engages the procedural obligation under Article 3 of the ECHR.  This entails requirements as to independence and transparency.  Some concerns were raised at the time that the creation of the new, ‘independent’ body would in fact have little effect on the status quo, with police still investigating police, and no powers of independent investigation granted to the Police Complaints Commissioner for Scotland Donnelly, 2006()
.  

SHRC has previously expressed that there are a number of principles that an effective accountability framework must consider. The key principles include: independence, transparency, competence, promptness, public scrutiny and survivor participation.
 SHRC welcomes the establishment of the Police Investigations and Review Commissioner as a new independent investigation mechanism. SHRC considers that it is important in order to satisfy the procedural obligation under Articles 2 and Article 3 of the ECHR that the independence of the Police Investigations and Review Commissioner is strongly guarded and the Commissioner is given adequate investigatory powers of disclosure of all relevant documents and other materials and the attendance of individuals as witnesses.
 

In Northern Ireland, the Police Ombudsman has an additional power to make reports to the Chief Constable and the Policing Board on matters concerning police practices and policies which the Ombudsman identifies from investigations.
 This power has been used to positive effect by the Ombudsman, providing the opportunity to conduct more general reviews to remedy systemic or repeated failings.
 SHRC notes that this would be a useful additional tool for the Police Investigations and Review Commissioner.

The Scottish Government’s proposal in 2010 to transfer its functions to SPSO provoked a range of reactions. Many view the proposal as a regressive step, at odds with the trend elsewhere in Europe and other countries towards specialised police oversight agencies (BBC News, 2011c, McNeill, 2011, Police Complaints Commissioner for Scotland, 2011, Punch, 2011).
A single Police Service for Scotland is planned to commence operations on 1 April 2013. During the passage of the Bill which became the Police and Fire Reform (Scotland) Act 2012, SHRC urged the Scottish Government and Parliament to seize this historic opportunity to embed human rights principles into the new structures of policing from their inception.  Drawing from experience in other jurisdictions, notably Northern Ireland, SHRC has called for various measures to strengthen the integration of human rights and accountability in policing. 

For example, the former Northern Ireland Police Ombudsman, Dame Nuala O'Loan, reported that adopting human rights based approaches to policing in Northern Ireland made a significant difference, observing that “[w]hen human rights are factored into everyday policing, things change”:
People are now coming forward to help police in a way that has not happened in the past. Complaints of abuse of force, intimidation and harassment by police officers fell over seven years from 52 [per cent] to 36 [per cent] of complaints… People and police officers are safer, and suffer less injury. Part of this can be attributed to wider political events; however much of the improvement is clearly the result of the introduction of human rights-compliant policing in a context of real leadership and of strong accountability mechanisms O’Loan, 2009()
.

In its submission, SHRC believed that the development of a single police force and oversight structures in Scotland is a unique opportunity to embed human rights into the new police structure to better ensure that the police comply with their obligations under Section 6 of the Human Rights Act 1998. In particular SHRC focus on the scrutiny and oversight arrangements proposed in the Bill, in particular the overarching ethical framework, the mechanisms for police complaints and investigations and the oversight role of the new Police Authority.  SHRC provide six specific recommendations for strengthening the framework of police accountability in Scotland:

· A commitment to upholding human rights should be explicitly included in the policing principles of the Scottish Police Service.

· A new police oath should contain an explicit commitment to upholding and protecting human rights and fundamental freedoms.

· The Bill should include a provision requiring the Scottish Police Authority to issue a code of ethics for the Police Service laying down standards of conduct and practice for police officers based on human rights principles and European Convention of Human Rights obligations.

· The Scottish Police Authority should have the independence to set its own strategic policing priorities.

· The Bill should include a provision requiring the Scottish Police Authority to monitor the performance of the Police Services in complying with the Human Rights Act.

· The Police Investigations and Review Commissioner should be given adequate investigating powers of disclosure and attendance of witnesses SHRC, 2012a()
.

There is no statutory requirement for a human rights impact assessment in relation to strategic policing priorities or plans (sections 32-36) and as such the new Act did not in the end require that the police authority monitor performance of police against HRA as is the case in Northern Ireland.

SHRC also stated its belief that a good starting point for new legislation creating a Police Service of Scotland, would be to ensure that human rights are explicitly articulated in the legislation, with a recommendation that:

“A commitment to upholding human rights should be explicitly included in the policing principles of the Scottish Police Service”SHRC, 2012a()

Changes to the Bill during passage through Parliament included reference to human rights in the “Constable’s Declaration” (or oath) in section 10, which was a particular call of Amnesty International UK,
 as well as a recommendation of SHRC. However, regrettably that remains the only explicit reference to human rights in the 2012 Act, despite the distinct human rights obligations for the police under the HRA. Moreover, the Scotland Act 1998 makes clear that any decisions by both the Scottish Government and the Scottish Parliament in relation to policing must be in compliance with Convention rights. It is the view of SHRC that Scottish Ministers should only retain the power to set principles and broad overall objectives for policing and the Policing Authority should have the independence and power to set its own strategic policing priorities. The power given to Scottish Ministers in the Bill may pose a significant challenge to the independence of the Police Authority and the integrity of the police accountability framework.

SHRC has welcomed the creation of the Police Investigations and Review Commissioner as a new independent investigation mechanism.
 As it and the new Scottish Police Authority are established there continue to be opportunities to embed human rights, including through establishing a new Code of Ethics which would lay down the standards of conduct for police officers rooted in human rights obligations under the European Convention of Human Rights. In Northern Ireland, for example, the Policing Board has an explicit obligation to monitor the performance of the PSNI in complying with the HRA. 

Aside from the structural issue of police complaints oversight, concerns about current policing policy elsewhere in the UK are inevitably echoed in Scotland.  Although Scotland has not experienced incidents on the scale of the rioting seen in cities in England in August 2011, it has been suggested that the Scottish Police Service must ensure that it adopts a human rights based approach to policing such incidents, upholding the right to peaceful protest and avoiding techniques such as ‘kettling’ Lewis, 2009()
.

The approach to stop and search in section 44 of the Terrorism Act 2000 has been found by the ECtHR to be too wide, lacking adequate safeguards against abuse, and therefore in violation of Article 8 (the right to private and family life).
In October 2008, a campaign was mounted by the Scottish Afghan Society and Scotland Against Criminalising Communities against Strathclyde Police for their allegedly ‘discriminatory’ and ‘racist’ targeting of Asian passengers for questioning at Glasgow airport Frondigoun et al., 2007(, Morning Star, 2008)
. Recent press reports indicate some improvements in practice.

Generally, stop and search is reportedly on the rise. Research suggests, for example, that there has been a threefold increase in three years in the number of stop and searches carried out by police in the Edinburgh and Lothians area Raimes, 2011()
. Statistics indicate that over 457,000 stop and searches were recorded in 2010, of which around 69 per cent were on a non-statutory basis.
 The UN Human Rights Committee UN CCPR, 2008()
 and the UN Committee for the Elimination of Racial Discrimination UN CERD, 2003()
 have also raised concern about stop and search procedures in the UK.  Recommendations have included that the UK ensures that stop and search powers are exercised in a non-discriminatory manner and to that end, that it undertakes a review of stop and search powers under section 44 of the Terrorism Act 2000UN CCPR, 2008()
.

Particular concern in relation to policing and human rights in Scotland have been the use of the stop and search powers and the Strathclyde Police pilot to roll out the use of electro-shock weapons (TASER®) beyond trained firearms officers. Both the UN Human Rights Committee and the UN Committee against Torture have expressed that use of Taser can be legitimate under strictly limited and regulated circumstances (UN CAT Report on USA 2006).

There are human rights concerns in relation to the extension of Taser weapons outside specific firearms units. This resulted in public and parliamentary debates on the respective responsibilities of police forces, police authorities, Scottish and UK Governments and others in relation to the Strathclyde Police pilot project on electroshock weapons known as Tasers. The scheme, which ran from April to October 2010, saw 30officers, who were not specialists in handling firearms, issued with the weapons following brief training.  The pilot was highly controversial 
 ADDIN EN.CITE 

(Collins, 2010b, Hutcheon, 2010, Nousratpour, 2010, Amnesty International Scotland, 2010)
. Tasers are of potentially lethal forceStarmer and Gordon, 2007()
, and as such their use engages Article 2 of the ECHR. Tasers should only be used when absolutely necessary to prevent or reduce the likelihood of recourse to lethal weapons or force. As SHRC has stated, this means that Tasers deployment should only be considered once there are clear and precise guidelines on their use and a comprehensive training programme to ensure that their use complies with the requirements of the ECHR and the Human Rights Act 1998.

In view of these concerns, SHRC SHRC, 2010a()
 encouraged Strathclyde Police and Authority, the Scottish Government and Parliament, as well as other relevant actors, to develop a Framework of Responsibilities for the roll out and use of electro-shock weapons in Scotland. The Framework, drafted by SHRC, aims to provide clarity on the relevant human rights standards and their practical meaning, as well as guidance on the specific roles and responsibilities of the relevant public bodies. SHRC wrote to a wide range of those public bodies whose responsibilities are engaged, a process which demonstrated different views on responsibilities for the use of such weapons. 

This framework aims to answer three fundamental questions:

· what are the human rights standards the UK (and Scotland) is required to meet when arming the police with potentially lethal weapons

· what those standards mean in practice, and 

· which public authorities and relevant organisations bear responsibility for implementing those standards effectively.

Although firearms legislation is reserved to Westminster, policing falls within the devolved competence of the Scottish Parliament, and control over firearms policy has been specifically devolved to Scottish Ministers.  However, the full development of this framework and SHRC requested several times that Strathclyde Police publishes the public authorities’ engagement has been awaiting the publication of the evaluation of the pilot by Strathclyde police since 2011. 

The European Court of Human Rights has recently summarised the requirements of Article 2 when applied to potentially lethal force:

· The right to life protects individuals not only where they are at risk of individuals who intentionally set out to kill, but also in situations where the State permits force to be used which may result in the deprivation of life, as an unintended outcome.  

· The State has a duty to organise its legal system so as to strictly supervise the action of law enforcement agencies and permit effective control of them. 

· Any use of force must be no more than is absolutely necessary for the achievements of the purposes recognised in Article 2 of the Convention (for example self-defence, the defence of others and for the purposes of affecting a lawful arrest). This test will be applied strictly and the use of force must be strictly proportionate to the achievement of the relevant aim, taking into account all of the circumstances relevant to its use.
 

· Any use of force can only be justified where it is based on an honest belief that the use is necessary and proportionate at the time the force is deployed.  This means that if that honest belief subsequently turns out to be mistaken; the right to life is not automatically breached.  This includes a recognition that State forces may have to take difficult decisions under pressure in a short time frame.

· Force will not be considered necessary where it is known that a person to be arrested poses no threat to life or limb and is not suspected of committing a violent offence, even if the failure to use force might result in the loss of an opportunity to secure an arrest.

· Article 2 places a primary duty on the State to secure the right to life by putting in place an appropriate legal and administrative framework defining the limited circumstances in which law-enforcement officials may use force and firearms, in the light of the relevant international standards.

· In light of the need for strict proportionality, the national legal framework regulating arrest operations must make recourse to firearms dependent on a careful assessment of the surrounding circumstances and in particular on the evaluation of the nature of any offence committed by the subject of the force and of the threat he or she poses.

· Unregulated and arbitrary action by State agents is incompatible with effective respect for human rights.  This means that as well as being authorised under national law, policing operations must be sufficiently regulated by it, within a framework of a system of adequate and effective safeguards against arbitrariness and abuse of force.

· Law enforcement operations much be planned and controlled so as to minimise to the greatest extent possible recourse to lethal force or incidental loss of life.

· National law regulating policing operations must secure a system of adequate and effective safeguards against arbitrariness, abuse of force and even against avoidable accidents.
  

· Law enforcement agents must be trained to assess whether or not there is an absolute necessity to use firearms, not only on the basis of the letter of the relevant regulations, but also with due regard to the pre-eminence of respect for human life as a fundamental value.
 SHRC, 2010b()
.

Other international standards on the use of force are also important. For example, Article 2 of the UN Conduct for Law Enforcement Officials sets out that: 

“In the performance of their duty, law enforcement officials shall respect and protect human dignity and maintain and uphold the human rights of all persons.” 

The instrument also refers to use of force and the infliction or toleration of cruel or inhuman treatment and the full protection of the health of persons in their custody.

The creation of the new Police Service for Scotland represents an opportunity to ensure a clear and consistent approach to the use of force, in line with ECHR and other human rights law and principles.

Moving Forward

This section, alongside the other thematic sections and the overarching contextual chapter, has highlighted gaps, and inconsistencies, as well as good practices in the realisation of human rights in practice in Scotland. Addressing these shortfalls should be a concern of all bodies with responsibilities, including Government, local authorities, other public authorities and private providers of public services. 

Identifying the shared framework of responsibilities and agreeing steps to address gaps requires an inclusive process of engagement. It should result in clarity on what action such bodies will take and when concrete improvements can be expected – it should result in specific, measurable, achievable, relevant and time-bound objectives. An independent system for monitoring progress should also be agreed. In short, the report supports the conclusion that Scotland needs a National Action Plan for Human Rights. To develop this SHRC will host human rights InterActions involving a broad range of public and private bodies, civil society and individuals. These InterActions will follow a FAIR approach:

Facts: What are the key gaps and the good practices in the realisation of human rights in Scotland?
Analysis of rights at stake: Which human rights are at stake? Is any restriction on the rights justified? Is the extent of realisation of the right reasonable?
Identify responsibilities: What changes are necessary? Who has responsibilities for helping to make the necessary changes?
Recall and review progress: Independent monitoring according to agreed indicators and periodic review of progress.
This process will allow for constructive dialogue between those with responsibilities and those whose rights are affected. Further, it will clarify the steps that are required to improve human rights practice in Scotland taking a pragmatic approach to understanding financial and other constraints. It is hoped that Scotland’s National Action Plan for Human Rights will launch in summer 2013. 

To inform the process of developing Scotland’s National Action Plan for Human Rights responses are requested to the following questions:

1. Based on the evidence presented in this report, or your own experience, what do you consider to be the most urgent human rights issues which should be addressed in Scotland's National Action Plan for Human Rights? 

2. What specific and achievable actions do you consider would best address the concerns you identify in terms of question 1? 

Please use the form at the end of this section and send your responses to actionplan@scottishhumanrights.com or post it to us at Scottish Human Rights Commission, 4 Melville Street, Edinburgh, EH3 7NS
Table 1: Key Dates

	Date
	Action

	May 2012
	The UK Universal Periodic Review at the United Nations begins.

	September 2012
	The final report and recommendations of the UK’s Universal Periodic Review is anticipated

	October 2012
	Publication of SHRC’s Report and launch of a process of participation to shape Scotland’s National Action Plan for Human Rights

	December 2012
	SHRC hosts a National InterAction to address the findings of the scoping exercise and facilitate negotiation of commitments to address them

	Aiming for Spring 2013
	A draft of Scotland’s first National Action Plan for Human Rights is published for comment

	Aiming for Summer 2013
	Scotland’s National Action Plan for Human Rights will be launched

	June 2014
	UK’s progress on Universal Periodic Review recommendations is considered in a mid-point review. Progress on Scotland’s National Action Plan for Human Rights to feed into this process.


PARTICIPATION FORM

SCOTLAND’S NATIONAL ACTION PLAN FOR HUMAN RIGHTS

Views are sought from all individuals and organisations who have experience or expertise which can help to shape Scotland’s National Action Plan for Human Rights. 

The Scottish Human Rights Commission will be collecting and analysing all responses receive before the 29 March 2013. Early responses are encouraged. 

Unless respondents request that their views remain confidential or anonymous all responses will appear online with the organisation or individual named as the respondent. Contact details for the respondent will not appear online. 

· Please tick this box if you do not wish your response to appear online: 

· Please tick this box if you are happy for your response to appear online but not your name or organisation’s name to appear: 

· Please tick this box if you would prefer we did not link to your website: 

Name: ______________________________________________

Organisation: (where appropriate)  ________________________ 

Website: ____________________________________________

Email address: _______________________________________

Contact telephone number:  _____________________________

This form can be returned by post to: Dr Alison Hosie, Scottish Human Rights Commission, 4 Melville Street, Edinburgh, EH3 7NS, or sent as an electronic or scanned document to actionplan@scottishhumanrights.com 

You can also fill out this form online at www.scottishhumanrights.com/actionplan 

1. Based on the evidence presented in the report Getting it right? Human rights in Scotland, or your own experience, what do you consider to be the most urgent human rights issues which should be addressed in Scotland's National Action Plan for Human Rights? 

2. What specific and achievable actions do you consider would best address the concerns you identify in your response to question 1? 

Thank you for sharing you experience or expertise and helping to shape Scotland’s National Action Plan for Human Rights.

Contact point: Dr Alison Hosie / actionplan@scottishhumanrights.com / 0131 240 2989 / www.scottishhumanrights.com/actionplan   / @scothumanrights 
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Appendix 1: Prioritisation criteria to select Phase 2 issues for further study


Endnotes

Occurrence: Number of Phase 1 sources commenting on a particular issue in relation to the Right being examined.


Devolved competence: Allows scoring according to whether an issue is reserved and wholly beyond the powers of devolved government, partly within the powers of devolved government, or fully within the powers of devolved government to address. 


Gravity: Score reflects the nature of the rights at stake: 


Category 1.Qualified & limited Rights, Economic, Social & Cultural Rights, the Right to an Effective Remedy, Non-discrimination in the Exercise of Rights 


Category 2.The Right to Life, Retrospective Criminal Law and Absolute Rights (Right to be Free from Torture& Inhumane and Degrading Treatment and Prohibition of Slavery).


Imprint: Score reflects the extent to which the issues raised in a particular category would affect a large number of people


Vulnerability/ Marginalisation: Score reflects the extent to which the issues raised affect vulnerable or marginalised groups/communities.


Added value: Scores reflect whether the issue contributes to the human rights culture of Scotland without duplicating research work already being done by other bodies (or within the clear remit of other organisations)?


Opportunity: Scores reflect whether the issue creates/ensures the establishment of positive, supportive interaction and understanding between the SHRC and institutions or individuals where previously this did not exist?











� Further details on the methods and methodology employed in this Scoping project can be found in the main report which can be accessed at:  �HYPERLINK "http://www.scottishhumanrights.com/actionplan"�http://www.scottishhumanrights.com/actionplan�


� The data sources collated and analysed in the first phase included: 


An annotated bibliography of published and “grey” social research. � ADDIN EN.CITE <EndNote><Cite><Author>Driver</Author><Year>2010</Year><RecNum>670</RecNum><DisplayText>DRIVER, S., LAMB, M. &amp; WILSON, C. 2010. Annotated Bibliography of Published and Grey Non-Legal Literature on Human Rights in Scotland since 2006. London: The Crucible Centre and Social Research Centre, ROEHAMPTON UNIVERSITY.</DisplayText><record><rec-number>670</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">670</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Driver, S.,</author><author>Lamb, M.,</author><author>Wilson, C.</author></authors><tertiary-authors><author>The Crucible Centre and Social Research Centre, ROEHAMPTON UNIVERSITY</author></tertiary-authors></contributors><titles><title>Annotated Bibliography of Published and Grey Non-Legal Literature on Human Rights in Scotland since 2006</title></titles><dates><year>2010</year></dates><pub-location>London</pub-location><publisher>The Crucible Centre and Social Research Centre, ROEHAMPTON UNIVERSITY</publisher><urls></urls></record></Cite></EndNote>�DRIVER, S., LAMB, M. & WILSON, C. 2010. Annotated Bibliography of Published and Grey Non-Legal Literature on Human Rights in Scotland since 2006. London: The Crucible Centre and Social Research Centre, ROEHAMPTON UNIVERSITY.� See also Hosie & Lamb (2013 forthcoming) for further information on the methodology of this aspect of the research � HYPERLINK "http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8685263" ��http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8685263�


Three legal literature reviews exploring specific Conventions/Acts in relation to the law in Scotland. (Convention against Torture, Inhumane and Degrading Treatment, International [CAT] � ADDIN EN.CITE <EndNote><Cite><Author>Smith</Author><Year>2010</Year><RecNum>655</RecNum><DisplayText>SMITH, R., TAIT, L., BALES, K., MCCONNELL, L. &amp; RABAN-WILLIAMS, R. 2010. Mapping the Law of Scotland in Relation to International Human Rights Treaties: CAT &amp; CPT. Newcastle: Northumbria Law School, ibid.</DisplayText><record><rec-number>655</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">655</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Smith, R</author><author>Tait, L.</author><author>Bales, K.</author><author>McConnell, L.</author><author>Raban-Williams, R</author></authors><tertiary-authors><author>Scottish Human Rights Commission</author></tertiary-authors></contributors><titles><title>Mapping the Law of Scotland in Relation to International Human Rights Treaties: CAT &amp; CPT</title></titles><dates><year>2010</year></dates><pub-location>Newcastle</pub-location><publisher>Northumbria Law School</publisher><urls></urls></record></Cite><Cite><Author>Smith</Author><Year>2010</Year><RecNum>655</RecNum><record><rec-number>655</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">655</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Smith, R</author><author>Tait, L.</author><author>Bales, K.</author><author>McConnell, L.</author><author>Raban-Williams, R</author></authors><tertiary-authors><author>Scottish Human Rights Commission</author></tertiary-authors></contributors><titles><title>Mapping the Law of Scotland in Relation to International Human Rights Treaties: CAT &amp; CPT</title></titles><dates><year>2010</year></dates><pub-location>Newcastle</pub-location><publisher>Northumbria Law School</publisher><urls></urls></record></Cite></EndNote>�SMITH, R., TAIT, L., BALES, K., MCCONNELL, L. & RABAN-WILLIAMS, R. 2010. Mapping the Law of Scotland in Relation to International Human Rights Treaties: CAT & CPT. Newcastle: Northumbria Law School, ibid.�, International Convention of Economic, Social & Cultural Rights [ICESCR] � ADDIN EN.CITE <EndNote><Cite><Author>Flanigan</Author><Year>2011</Year><RecNum>654</RecNum><DisplayText>FLANIGAN, D. 2011. Mapping the Law of Scotland in Relation to Economic, Social &amp; Cultural Rights. Glasgow: Scottish Human Rights Commission, ibid.</DisplayText><record><rec-number>654</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">654</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Flanigan, D.</author></authors><tertiary-authors><author>Scottish Human Rights Commission</author></tertiary-authors></contributors><titles><title>Mapping the Law of Scotland in Relation to Economic, Social &amp; Cultural Rights</title></titles><dates><year>2011</year></dates><pub-location>Glasgow</pub-location><publisher>Scottish Human Rights Commission</publisher><urls></urls></record></Cite><Cite><Author>Flanigan</Author><Year>2011</Year><RecNum>654</RecNum><record><rec-number>654</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">654</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Flanigan, D.</author></authors><tertiary-authors><author>Scottish Human Rights Commission</author></tertiary-authors></contributors><titles><title>Mapping the Law of Scotland in Relation to Economic, Social &amp; Cultural Rights</title></titles><dates><year>2011</year></dates><pub-location>Glasgow</pub-location><publisher>Scottish Human Rights Commission</publisher><urls></urls></record></Cite></EndNote>�FLANIGAN, D. 2011. Mapping the Law of Scotland in Relation to Economic, Social & Cultural Rights. Glasgow: Scottish Human Rights Commission, ibid.� and Human Rights Act/ European Convention of Human Rights] � ADDIN EN.CITE <EndNote><Cite><Author>Normand</Author><Year>2010</Year><RecNum>671</RecNum><DisplayText>NORMAND, A. &amp; WEBSTER, E. 2010. Mapping the Law of Scotland in relation to International Human Rights Treaties – Civil and Political Rights. Glasgow: University of Strathclyde.</DisplayText><record><rec-number>671</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">671</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Normand, A.</author><author>Webster, E.</author></authors><tertiary-authors><author>SHRC</author></tertiary-authors></contributors><titles><title>Mapping the Law of Scotland in relation to International Human Rights Treaties – Civil and Political Rights</title></titles><dates><year>2010</year></dates><pub-location>Glasgow</pub-location><publisher>University of Strathclyde</publisher><urls></urls></record></Cite></EndNote>�NORMAND, A. & WEBSTER, E. 2010. Mapping the Law of Scotland in relation to International Human Rights Treaties – Civil and Political Rights. Glasgow: University of Strathclyde.�


An analysis of all individual enquiries received by SHRC and all general intelligence on systemic human rights issues in Scotland collated by SHRC (2008-2010). Whilst only those inquiries received between 2008 and 2010 were analysed as part of Phase one of this scoping project, the mapping project continued to collate and review inquiries during 2011 as part of Phase two. All responses to SHRC’s 2009 national consultation. The original consultation document can be accessed at 


�HYPERLINK "http://www.scottishhumanrights.com/ourwork/publications/article/reportofthenationalconsultation"�http://www.scottishhumanrights.com/ourwork/publications/article/reportofthenationalconsultation�  Initial Scottish data from the development of a “Human Rights Measurement Framework”. The HRMF is a new tool for evaluating the human rights position of individuals and groups in England, Scotland and Wales. It was developed by the London School of Economics and Political Science, CASE and the British Institute for Human Rights within a partnership project of EHRC and SHRC.  More information can be found here:  �HYPERLINK "http://personal.lse.ac.uk/prechr/"�http://personal.lse.ac.uk/prechr/�


� During this process SHRC also developed a Stakeholder Database of third Sector organisations involved to some degree in the promotion of human rights in Scotland.  This database provides SHRC with a greater understanding of the range of groups and organisations which view part of their work to be promoting human rights in Scotland and provided a sampling framework for groups to approach to participate in the primary data collection of this scoping project.  This database is available to the public [http://maps.scottishhumanrights.com/] For further information on this project see: � ADDIN EN.CITE <EndNote><Cite><Author>Craig</Author><Year>2011</Year><RecNum>1308</RecNum><DisplayText>CRAIG, G. 2011. Mapping human rights organisations in Scotland. Durham: University of Durham, School of Applied Social Sciences.</DisplayText><record><rec-number>1308</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">1308</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Craig, G.</author></authors><tertiary-authors><author>University of Durham</author></tertiary-authors></contributors><titles><title>Mapping human rights organisations in Scotland</title></titles><dates><year>2011</year></dates><pub-location>Durham</pub-location><publisher>University of Durham, School of Applied Social Sciences</publisher><urls><related-urls><url>http://www.scottishhumanrights.com/application/resources/documents/Oct11Mappingresearchbriefing.pdf</url></related-urls></urls></record></Cite></EndNote>�CRAIG, G. 2011. Mapping human rights organisations in Scotland. Durham: University of Durham, School of Applied Social Sciences.�


�Among a great many sources on these issues the following provide a starting point: � ADDIN EN.CITE � ADDIN EN.CITE.DATA ����LIBERTY 2011a. From 'War' to Law: Liberty's Response to the Coalition Government's Review of Counter-Terrorism and Security Powers 2010. London: Liberty, LIBERTY 2010b. Liberty’s Second Reading briefing on the Terrorist Asset-Freezing etc. Bill in the House of Lords. London: Liberty, LIBERTY 2010a. Liberty’s Briefing on the Motion to approve the Statutory Instrument to renew 28 days pre-charge detention in the House of Commons. London: Liberty, LIBERTY. 2012. Countering Terrorism, http://www.liberty-human-rights.org.uk/human-rights/terrorism/index.php [Online]. London: Liberty. Available: http://www.liberty-human-rights.org.uk/human-rights/terrorism/index.php [Accessed 06/09/12 2012].�


� ADDIN EN.CITE � ADDIN EN.CITE.DATA ���JUSTICE 2010. Home Office Review of Counter-Terrorism and Security Powers: Written submissions of JUSTICE. London: JUSTICE, JUSTICE 2011d. Terrorism Prevention and Investigation Measures Bill Briefing for House of Lords Report Stage: November 2011. London: JUSTICE, JUSTICE 2011c. Terrorism Prevention and Investigation Measures Bill Briefing for House of Lords Committee Stage: October 2011. London: JUSTICE, JUSTICE 2011b. Terrorism Prevention and Investigation Measures Bill Briefing for House of Commons Second Reading: June 2011. London: JUSTICE, JUSTICE 2011a. Joint Committee on the Draft Detention of Terrorist Suspects (Temporary Extension) Bills: Written evidence of JUSTICE. London: JUSTICE.�


� ADDIN EN.CITE � ADDIN EN.CITE.DATA ���EHRC 2011b. EHRC submission to CAT on list of issues on the UK 5th periodic report. London: Equality and Human Rights Commission, EHRC. 2011a. Commission statement on counter-terror review [Online]. London: Equality and Human Rights Commission. Available: http://www.equalityhumanrights.com/news/2011/january/commission-statement-on-counter-terror-review/ [Accessed 6/9/12 2012].�


� ADDIN EN.CITE <EndNote><Cite><Author>Carlile</Author><Year>2011</Year><RecNum>1335</RecNum><DisplayText>CARLILE, L. 2011. Sixth Report of the Independent Reviewer Pursuant to Section 14(3) of the Prevention of Terrorism Act 2005. London: The Stationary Office.</DisplayText><record><rec-number>1335</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">1335</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Carlile, Lord.</author></authors><tertiary-authors><author>The Stationary Office</author></tertiary-authors></contributors><titles><title>Sixth Report of the Independent Reviewer Pursuant to Section 14(3) of the Prevention of Terrorism Act 2005</title></titles><dates><year>2011</year></dates><pub-location>London</pub-location><publisher>The Stationary Office</publisher><urls><related-urls><url>http://www.homeoffice.gov.uk/publications/counter-terrorism/independent-reviews/lord-carlile-sixth-report?view=Binary</url></related-urls></urls></record></Cite></EndNote>�CARLILE, L. 2011. Sixth Report of the Independent Reviewer Pursuant to Section 14(3) of the Prevention of Terrorism Act 2005. London: The Stationary Office.�


� Not all of the many issues identified within this framework could, however, be explored further in Phase 2.  Accordingly, a prioritisation criteria filter was applied (see Appendix 1) in order to determine which would be explored in the focus groups.  


Among the various other issues that arose from the scoping project that did not reach the threshold for prioritisation were:


Rendition: The call by campaigners in 2007 for the Scottish Government to launch an investigation into the alleged use of Scottish airfields for refuelling of US ‘rendition’ flights (See Paul Kelbie, ‘Call for outlawing of 'rendition' flights: Human rights groups urge Scottish Executive to probe transport of terror suspects for torture’, The Observer, 28 October 2007; David Robinson, ‘Call for powers to end 'legal kidnapping'’, The Scotsman, 24 August 2007; Peter Macmahon and Michael Howie, ‘CIA torturers passed through Scotland on rendition flights, says rights group’, The Scotsman, 23 August 2007; ‘Britain - Activists call for rendition investigation’, Morning Star, 15 June 2007; ‘Rendition row continues after inquiry 'whitewash'’, Irish News, 11 June 2007; Scott Macnab, ‘Police Chief Quizzed about Rendition Flight Probe’, PA Newswire: Scotland, 29 February 2008).  


Mosquito alarms: There was also some discussion of the use of ‘mosquito alarms’ as a deterrent to young people congregating in groups outside shops, and the implications this may have for their health as well as their right to freedom of assembly under Article 10 (See Graham Grant, ‘Ned alarm 'is breach of young Scots' rights'’, Daily Mail, 19 December 2007; Brian Currie, ‘Teenagers fear loss of rights: Commission boss hears plea from city pupils’, Evening times Glasgow, 10 December 2008; ‘Anti-ned alarms stir din’, Daily Star, 12 July 2010). This issue has also been repeatedly raised by Together, see � ADDIN EN.CITE <EndNote><Cite><Author>Together</Author><Year>2012</Year><RecNum>1444</RecNum><DisplayText>TOGETHER 2012. State of Children’s Rights in Scotland, 2012. Edinburgh: Together - Scottish Alliance for Children&apos;s Rights.</DisplayText><record><rec-number>1444</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">1444</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Together, </author></authors><tertiary-authors><author>Together - Scottish Alliance for Children&apos;s Rights</author></tertiary-authors></contributors><titles><title>State of Children’s Rights in Scotland, 2012</title></titles><dates><year>2012</year></dates><pub-location>Edinburgh</pub-location><publisher>Together - Scottish Alliance for Children&apos;s Rights</publisher><urls></urls></record></Cite></EndNote>�TOGETHER 2012. State of Children’s Rights in Scotland, 2012. Edinburgh: Together - Scottish Alliance for Children's Rights.�


Two specific areas of adult protection were raised, however these are explored in more depth in relation to the thematic sections on Access to Justice & the Right to Remedy and Dignity and Care. 


Reducing re-offending and alternatives to detention: While the Scottish Government is not usually legally responsible for the criminal actions of individuals, it does have an obligation to put in place laws and policies that aim to deal appropriately with criminal behaviour and control the factors that lead to re-offending.  Recent trends in criminal justice and sentencing indicate a growing emphasis in Scotland on offender rehabilitation and social inclusion (more so than the rest of the UK). This is evidenced, for example, in the development of community sentences and specific measures tackling drug-related crime, see � ADDIN EN.CITE <EndNote><Cite><Author>McIvor</Author><Year>2009</Year><RecNum>186</RecNum><DisplayText>MCIVOR, G. 2009. Therapeutic jurisprudence and procedural justice in Scottish Drug Courts. <style face="italic">Journal of Criminology and Criminal Justice,</style> 9<style face="bold">,</style> 29-49.</DisplayText><record><rec-number>186</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">186</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>McIvor, Gill</author></authors></contributors><titles><title>Therapeutic jurisprudence and procedural justice in Scottish Drug Courts</title><secondary-title>Journal of Criminology and Criminal Justice</secondary-title></titles><pages>29-49</pages><volume>9</volume><number>1</number><keywords><keyword>Access to Justice and Remedies, Detention, Criminal Justice, Health Status</keyword></keywords><dates><year>2009</year><pub-dates><date>February 1, 2009</date></pub-dates></dates><urls><related-urls><url>http://crj.sagepub.com/cgi/content/abstract/9/1/29</url></related-urls></urls><electronic-resource-num>10.1177/1748895808099179</electronic-resource-num></record></Cite></EndNote>�MCIVOR, G. 2009. Therapeutic jurisprudence and procedural justice in Scottish Drug Courts. Journal of Criminology and Criminal Justice, 9, 29-49.�  There has been an increased focus in recent years on alternatives to custodial sentences reflects a need both to reduce Scotland’s high prison population (� ADDIN EN.CITE <EndNote><Cite><Author>Scottish Government</Author><Year>2011</Year><RecNum>679</RecNum><DisplayText>SCOTTISH GOVERNMENT 2011a. High Level Summary of Statistics Trend - Prison Population. Edinburgh.</DisplayText><record><rec-number>679</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">679</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Scottish Government,</author></authors><tertiary-authors><author>Scottish Government,</author></tertiary-authors></contributors><titles><title>High Level Summary of Statistics Trend - Prison Population</title></titles><dates><year>2011</year></dates><pub-location>Edinburgh</pub-location><urls><related-urls><url>http://scotland.gov.uk/Topics/Statistics/Browse/Crime-Justice/TrendPris</url></related-urls></urls></record></Cite></EndNote>�SCOTTISH GOVERNMENT 2011a. High Level Summary of Statistics Trend - Prison Population. Edinburgh.�) and an acknowledgment that short-term custodial sentences for minor crimes are ineffective in reducing re-offending.  However concerns have been raised about the impact on an individual’s rights where failure to comply with a Drug Treatment & Testing Order may result in a lengthier sentence than would have originally been handed down.  Some of these issues are explored in part within the thematic section on Living in Detention.


� Since 1999 the way the United Kingdom is run has been transformed by devolution - a process designed to decentralise government.  Devolution essentially means the transfer of powers from the UK parliament in London to the Scottish Parliament and the Scottish Executive (officially referred to as the Scottish Government since August 2007) in Edinburgh. The Scottish Parliament is a legislation-making body, passing bills in various areas of its many devolved responsibilities. The Scottish Parliament also has the power to raise or lower the basic rate of income tax by 3p in the pound, although this power has never been used.  Devolved area of legislative competence to the Scottish Parliament include agriculture, forestry & fishing, education, environment, health, housing, justice, policing and courts, local government, fire service, economic development, some transport responsibilities and human rights.  The UK government is responsible for national policy on other powers which have not been devolved - these are known usually as "reserved powers". These include the constitution, defence and national security, foreign policy, energy, immigration and nationality, social security and some transport responsibilities. Many themes in this scoping project engage equality legislation in relation to combating discrimination. Equal opportunities is a reserved matter (under Schedule 5 of the Scotland Act 1998 (Reservation - L2), however, the reservation incorporates an exception in so far as the Scottish Government and the Scottish Parliament can impose certain duties which allows for scope for positive steps to be taken in relation to equality despite limitations on the powers available to the devolved administration. 


� Section 149 of the Act.


� “The public sector equality duty requires equality to be considered in all the functions of public authorities, including decision-making, in the design of internal and external policies and in the delivery of services, and for these issues to be kept under review. The public sector equality duty is set out in sections 149-157 and schedules 18 and 19 of the Equality Act.  The general equality duty covers all public authorities named or described in Schedule 19 – Part 3 of the Equality Act 2010 together with those listed in the Equality Act 2010 (Specification of Public Authorities) (Scotland) Order 2010. The specific duties were created by secondary legislation in the Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012. These specific duties came into force on 27 May 2012. Under the specific duties each listed authority is required to assess and review policies and practices i.e. impact assess”.   See � HYPERLINK "http://www.equalityhumanrights.com/scotland/public-sector-equality-duty/non-statutory-guidance-for-scottish-public-authorities/" \o "blocked::http://www.equalityhumanrights.com/scotland/public-sector-equality-duty/non-statutory-guidance-for-scottish-public-authorities/" �http://www.equalityhumanrights.com/scotland/public-sector-equality-duty/non-statutory-guidance-for-scottish-public-authorities/� for further details.


�See Refugee Convention, articles 12-30.


� This issue was also raised more generally in some focus groups, in relation to migrant workers and is explored in more detail in the thematic section on Education and Work.


� All were women based in Glasgow & Lochwinnoch which are now home to more asylum seekers (approximately 2000 in total) than any other place in the UK. 


� Indeed follow-up discussions with this project leader revealed that some of the participants involved had now failed in seeking asylum and were now destitute.  Others were relying entirely on the charity of volunteers. The mental health of most had deteriorated rapidly which Claire (project leader) attributed to their destitution.


�The need for this particular type of care being most acute when individuals are seeking asylum as a direct result of very traumatic circumstances of torture and abuse, that often results in a rapid decline in both the physical and mental health of individuals.


�Nachova and others v Bulgaria, 6 July 2005, applications no. 43577/98 and 43579/98, paras 160-161.


�ĐORĐEVIĆ v. CROATIA, (Application no. 41526/10), 24 July 2012, Para 148.


�Ibid, para 153.


�The figures do not include the 42 charges reported to the Crown which are linked to the new law on religious sectarian hate crime at football matches, which came into force on 1 March 2012.


�Section 96(2)


�Section 74(2)


�Sections 1(2) and 2(2). This new legislation is in line with Council of Europe’s recommendation in July 2009 (Report on Human Rights & Gender Identity) that States “enact hate crime legislation which affords specific protection for transgender persons against Transphobic crimes and incidents”.


�Legislation on this issue was introduced in England and Wales in 2003, while in Scotland it was not until 2009.


�Lesbian, Gay, Bisexual and Transgender.


�Nachova and others v Bulgaria, 6 July 2005, applications no. 43577/98 and 43579/98.


�Available at


� HYPERLINK "http://www.scottish.parliament.uk/S4_Bills/Offensive%20Behaviour%20at%20Football%20and%20Threatening%20Communications%20%28Scotland%29%20Bill/b1bs4-aspassed.pdf" �http://www.scottish.parliament.uk/S4_Bills/Offensive%20Behaviour%20at%20Football%20and%20Threatening%20Communications%20%28Scotland%29%20Bill/b1bs4-aspassed.pdf�   See also Offensive Behaviour at Football and Threatening Communications (Scotland) Bill Revised Explanatory Notes, SP Bill 1A-EN, Session 4 (2011), at � HYPERLINK "http://www.scottish.parliament.uk/S4_Bills/Offensive%20Behaviour%20at%20Football%20and%20Threatening%20Communications%20%28Scotland%29%20Bill/b1as4-stage2-en-rev.pdf" �http://www.scottish.parliament.uk/S4_Bills/Offensive%20Behaviour%20at%20Football%20and%20Threatening%20Communications%20%28Scotland%29%20Bill/b1as4-stage2-en-rev.pdf�; and SPICe Briefing, Offensive Behaviour at Football and Threatening Communications (Scotland) Bill, 20 June 2011, 11/48, at � HYPERLINK "http://www.scottish.parliament.uk/business/research/briefings-11/SB11-48.pdf" �http://www.scottish.parliament.uk/business/research/briefings-11/SB11-48.pdf�


�The Offensive Behaviour at Football and Threatening Communications (Scotland) Act 2012 was positively motivated as the Scottish Government’s response to calls from Scotland's police and prosecutors to provide them with extra tools to help them to crack down on sectarian songs; abuse at and around football matches; and threats posted on the internet or through the mail.  The central objective of the offences provided for in the Act is to tackle sectarian hatred and other threatening and offensive behaviour related to football matches; as well as to prevent the use and communication of threatening materials, especially where it incites racial hatred.  


�Set out in Section 1 of the Act


�Set out in Section 6 of the Act


�SHRC, SUBMISSION TO THE SCOTTISH PARLIAMENT JUSTICE COMMITTEE ON THE OFFENSIVE BEHAVIOUR AT FOOTBALL AND THREATENING COMMUNICATIONS (SCOTLAND) BILL, August 2011, pp 3-4.


�Kokkinakis v Greece, Judgment of 25 May 1993, Ser. A. no. 260-A, p 22, para 52.


�Kafkaris v Cyprus, Judgment of 12 February 2008, para 139.


�SHRC, SUBMISSION TO THE SCOTTISH PARLIAMENT JUSTICE COMMITTEE ON THE OFFENSIVE BEHAVIOUR AT FOOTBALL AND THREATENING COMMUNICATIONS (SCOTLAND) BILL, August 2011, pp 2-3.


� � HYPERLINK "https://www.liberty-human-rights.org.uk/pdfs/policy11/liberty-s-stage-3-briefing-offensive-behaviour-at-football-scotland-bill-dec.pdf" �https://www.liberty-human-rights.org.uk/pdfs/policy11/liberty-s-stage-3-briefing-offensive-behaviour-at-football-scotland-bill-dec.pdf� 


�� HYPERLINK "https://www.hatefreehighland.org/contents/view/home" �https://www.hatefreehighland.org/contents/view/home�


�� HYPERLINK "https://sites.google.com/site/grecweb/services/prejudice-incidents-monitoring--reporting" �https://sites.google.com/site/grecweb/services/prejudice-incidents-monitoring--reporting�


�� HYPERLINK "http://www.youtube.com/watch?v=oc4fYlASpa8&feature=player_embedded" �http://www.youtube.com/watch?v=oc4fYlASpa8&feature=player_embedded�


�In June 2012, The First Minister and the Lord Advocate attended the premier of this film. The project was jointly funded by the Crown Office and Procurator Fiscal Service (COPFS) and North Lanarkshire Council. Strathclyde Police, the Scottish Court Service and the Scottish Prison Service also provided props and locations for the film and advice was provided by Education Scotland.


�	 A v UK (1999) 27 E.H.R.R.611; Z v UK (29392/952001), judgement of 10 May 2001.


� For an overview of international human rights law in this area see � ADDIN EN.CITE <EndNote><Cite><Author>Kemp</Author><Year>2010</Year><RecNum>1267</RecNum><DisplayText>KEMP, S. &amp; SHRC 2010. A Review of International Human Rights Law Relevant to the Proposed Acknowledgement &amp; Accountability Forum for Adult Survivors of Childhood Abuse Glasgow: SHRC.</DisplayText><record><rec-number>1267</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">1267</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Kemp, S.</author><author>SHRC,</author></authors><tertiary-authors><author>SHRC</author></tertiary-authors></contributors><titles><title>A Review of International Human Rights Law Relevant to the Proposed Acknowledgement &amp; Accountability Forum for Adult Survivors of Childhood Abuse </title></titles><dates><year>2010</year></dates><pub-location>Glasgow</pub-location><publisher>SHRC</publisher><urls><related-urls><url>http://www.scottishhumanrights.com/application/resources/documents/SHRClegalpaperforAAF.pdf</url></related-urls></urls></record></Cite></EndNote>�KEMP, S. & SHRC 2010. A Review of International Human Rights Law Relevant to the Proposed Acknowledgement & Accountability Forum for Adult Survivors of Childhood Abuse Glasgow: SHRC.�


� HYPERLINK "http://www.scottishhumanrights.com/content/resources/documents/SHRClegalpaperforAAF.pdf" �http://www.scottishhumanrights.com/content/resources/documents/SHRClegalpaperforAAF.pdf� 


� A v UK (1999) 27 E.H.R.R.611; Z v UK (29392/952001), judgement of 10 May 2001.


� M.C. v Bulgaria (application no. 39272/98), 2003. 


� See e.g. Fedetov v Russia (5140/02)(2007) 44 E.H.R.R. 26 ECHR, Dougoz v Greece (40907/98)(2002) 34


E.H.R.R. 61, Peers v Greece (28524/95)(2001) 33 E.H.R.R. 51, Kalashnikov v Russia (47095/99)(2003) 36


E.H.R.R. 34 ECHR. Thus far this has generally been considered in detention settings, while there is a general trend towards recognising that similar standards should apply between individuals, it is important to recognise already the broad definition of detention which the Council of Europe Committee for the Prevention of Torture uses to include places where people are de facto detained (including e.g. care homes with entry codes which they may not remember).


� Price v UK (2001) 34 EHRR 128 at para 30.


� Z v UK, (29392/952001), judgment of 10 May 2001.


� Ireland v United Kingdom (1978) ECHR (Series A) No 25, at 162. See e.g. due to age in Costello-Roberts v UK, (application no. 13134/87), judgment of 25 March 1993, due to mental health in Kudla v Poland, (application no. 30210/96) judgment of 16 October 2000.


� A v UK (1999) 27 E.H.R.R.611


� Herczegfalvy v Austria, (A/242)(1993) 15 E.H.R.R. 437 ECHR. 


� See also  � ADDIN EN.CITE <EndNote><Cite><Author>EHRC</Author><Year>2011</Year><RecNum>757</RecNum><DisplayText>EHRC 2011c. Hidden in plain sight: Inquiry into disability-related harassment. Glasgow.</DisplayText><record><rec-number>757</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">757</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>EHRC,</author></authors><tertiary-authors><author>Equality and Human Rights Commission</author></tertiary-authors></contributors><titles><title>Hidden in plain sight: Inquiry into disability-related harassment</title></titles><dates><year>2011</year></dates><pub-location>Glasgow</pub-location><urls></urls></record></Cite></EndNote>�EHRC 2011c. Hidden in plain sight: Inquiry into disability-related harassment. Glasgow.�pp 26-29. 


� The Act itself defines harm as being any harmful conduct, but in particular, that which: causes physical harm; causes psychological harm (e.g. by causing fear, alarm or distress); is unlawful and takes/seizes or adversely affects property, rights or interests (for example: theft, fraud, embezzlement or extortion), or causes self-harm.   Further guidance in the code of practice states that the definition is not exhaustive and a category cannot be excluded because it is not explicitly listed in the Act.  If an act or behavior is deemed to cause physical (including neglect), emotional, financial or sexual harm, or a combination of these, then it constitutes ‘harm’ � ADDIN EN.CITE <EndNote><Cite><Author>Scottish Government</Author><Year>2008</Year><RecNum>946</RecNum><DisplayText>SCOTTISH GOVERNMENT 2008. Adult Support and Protection (Scotland) Act 2007: Code of Practice. Edinburgh: Scottish Government.</DisplayText><record><rec-number>946</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">946</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Scottish Government,</author></authors><tertiary-authors><author>Scottish Government</author></tertiary-authors></contributors><titles><title>Adult Support and Protection (Scotland) Act 2007: Code of Practice</title></titles><dates><year>2008</year></dates><pub-location>Edinburgh</pub-location><publisher>Scottish Government</publisher><urls></urls></record></Cite></EndNote>�SCOTTISH GOVERNMENT 2008. Adult Support and Protection (Scotland) Act 2007: Code of Practice. Edinburgh: Scottish Government.�


� That is: over sixteen; unable to safeguard their own well-being, property rights or other interests; at risk of harm and because they are affected by disability, mental disorder, illness or physical or mental infirmity.


� � ADDIN EN.CITE <EndNote><Cite><Author>EHRC</Author><Year>2011</Year><RecNum>757</RecNum><DisplayText>EHRC 2011c. Hidden in plain sight: Inquiry into disability-related harassment. Glasgow.</DisplayText><record><rec-number>757</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">757</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>EHRC,</author></authors><tertiary-authors><author>Equality and Human Rights Commission</author></tertiary-authors></contributors><titles><title>Hidden in plain sight: Inquiry into disability-related harassment</title></titles><dates><year>2011</year></dates><pub-location>Glasgow</pub-location><urls></urls></record></Cite></EndNote>�EHRC 2011c. Hidden in plain sight: Inquiry into disability-related harassment. Glasgow.� p135.
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