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Our Human Rights in Context

Introduction
The Scottish Human Rights Commission (SHRC) seeks to empower people to know
and claim their rights, and to increase the ability and accountability of public and
private bodies to deliver on human rights in Scotland.  In support of these goals
SHRC promotes the evidence based and inclusive development of Scotland’s
National Action Plan for Human Rights – a road map to the further realisation of all
human rights in practice in Scotland.

The report as a whole presents a summary of some of the key gaps and good
practices which have emerged from a scoping project undertaken by the SHRC.
This specific section summarises the findings relating to theme of Dignity and Care.
It is not intended to be a comprehensive ‘state of human rights in Scotland’ report,
but a prompt for discussion in the development of Scotland’s National Action Plan for
Human Rights. With this in mind, individuals and organisations are encouraged to
consider their views in response to two key questions as they review this thematic
section:

1. Based on the evidence presented in the report Getting it right? Human
rights in Scotland, or your own experience, what do you consider to be
the most urgent human rights issues which should be addressed in
Scotland's National Action Plan for Human Rights?

2. What specific and achievable actions do you consider would best
address the concerns you identify in your response to question 1?

Scoping Project Methods Summary1

The data collection began in 2010 and was divided into two phases - a first phase
focussing on collating and analysing a range of secondary data sources2 and a
second phase where SHRC convened a series of small focus groups and in-depth
interviews with a range of communities, groups and individuals in Scottish society.3

In line with the SHRC’s statutory mandate, particular attention was given to hearing
from those who tend to be marginalised and whose voices are less often heard in
mainstream debates surrounding human rights. In taking this approach SHRC
sought to put a ‘human face’ on the issues uncovered in the scoping project.

Introduction to Our Human Rights in Context
The aim of this chapter is to explore the various contexts within which the people of
Scotland currently live their lives.  The chapter provides a lens with which to view
and to make sense of the different contexts within which people live and how they
may impact positively or negatively on the realisation of rights of people in Scotland.
The six contextual themes presented below are:  Legal, Political, Economic, Social,
Technological and Environmental.
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Legal context
As the table below shows, the UK has made a wide range of international legal
commitments to respect, protect and fulfil human rights. However it has been slow to
grant the population the right to petition international human rights bodies where they
believe their rights have been violated and they have not received a domestic
remedy. Until it ratified4 the Optional Protocol to the International Convention on the
Elimination of Discrimination Against Women in 2004 the UK had not accepted any
of the UN individual petition mechanisms and only the jurisdiction of the ECtHR in
the Council of Europe. Since then it has also ratified the Optional Protocol to the
Convention on the Rights of Persons with Disabilities (in 2009) but has yet to allow
individual petition on other treaties. For example, the UK has been denounced by the
UN Human Rights Committee as the only state in the European Union which is not a
party to the Optional Protocol to the International Covenant on Civil and Political
Rights (UN CCPR, 2008).

Similarly, the UK has only incorporated (brought into domestic law)5 one international
human rights treaty, the European Convention on Human Rights (ECHR), which
mainly protects only civil and political rights.6 Domestic implementation of non-
discrimination instruments is achieved in part through equality legislation, although
that does not contain the full range of rights in international human rights
instruments. As such it cannot be considered that these are fully incorporated.7

Steps towards a duty on the Scottish Government to have “due regard' to the UN
Convention on the Rights of the Child are positive but are not an alternative to
incorporation.

Domestic and international human rights bodies have consistently called for
incorporation of a range of international human rights treaties UN Docs (UN CCPR,
2008, UN CEDAW, 2007, UN CERD, 2011, UN CESCR, 2009, UNCRC, 2008a).
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Table 1: UK’s international human rights commitments (examples)

Treaty ratified by the UK Complaints
mechanism
accepted?

Incorporated into
domestic law?

International Convention on the Elimination of Racial Discrimination 1965 No8 No9

International Covenant on Economic, Social and Cultural Rights 1966 No10 No
International Covenant on Civil and Political Rights 1966 No11 No12

International Convention on the Elimination of all forms of Discrimination against Women
1979

Yes13 No14

Convention Against Torture and other forms of cruel, inhuman and degrading treatment
or punishment 1984

No15 No

Convention on the Rights of the Child 1989 No16 No

Convention on the Rights of Persons with Disabilities 2006 Yes17 No
European Convention for the Protection of Human Rights and Fundamental Freedoms
1950

Yes18 Yes via the HRA
199819

European Social Charter 1961 No20 No
European Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment 1987

Not applicable No

European Charter for Regional or Minority Languages 1992 Not applicable No
Framework Convention for the Protection of National Minorities 1995 Not applicable No
Council of Europe Convention on Action against Trafficking in Human Beings 2005 Not applicable No
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The majority of the ECHR is incorporated via the HRA, which also includes a series
of mechanisms to pursue the realisation of those rights in practice. Domestic courts
are required to take account of the case law of the ECtHR.21 All laws must also be
understood so far as possible in a manner compatible with the rights contained in the
HRA.22 Public authorities and others who undertake a public function must refrain
from acting incompatibly with the rights in the HRA.23 Evidence collected by SHRC
indicates that this duty can result in improved respect for human rights in practice
and achievement of related public policy aims such as personalisation of health and
social care.24 SHRC has consistently proposed that potential for ‘human rights
culture change’ is most enhanced where rights holders are empowered to know and
claim their rights, where duty bearers have the ability to put those rights into practice
and where there is sufficient accountability (SHRC, 2008).

International human rights mechanisms including the UN and the Council of Europe
Commissioners for Human Rights have joined SHRC and over 80 domestic civil
society organisations in expressing concern at debates on the future of the HRA and
a possible UK Bill of Rights. SHRC’s concerns relate primarily to the risk that current
negative political and media debate on human rights – focusing on emblematic and
often misrepresented cases of the ‘undeserving’ few - will lead to a roll-back on
rights protection, affecting the whole population. Political and media debate has
tended not to focus on the benefits of the HRA such as those identified by the
Ministry of Justice, British Institute for Human Rights, Equality and Diversity Forum
and the UK’s national human rights institutions.25

Additional measures may be required to clarify duties under the HRA and to
maximise its contribution to a human rights culture. For example, there continues to
be a lack of legal certainty as to the extent to which the HRA extends to private
bodies providing public services.26 Whilst this has been addressed in relation to
some providers,27 it is important that this is clarified for all providers of public
services. A recent amendment to the Health and Care Bill, for example, sought to
clarify that private providers of social care fall within the ambit of the HRA.28

The HRA is referenced in the Scotland Act 1998 and hence embedded in the
devolution settlement. The Scottish Parliament may not pass laws which are
incompatible with the rights in the HRA.29 The Scotland Act also prevents the
Scottish Government from making law or doing anything else which is incompatible
with the HRA.30 The constitutional consequence is that any act of the Scottish
Government which is incompatible with the ECHR would have no legal effect, and
any legislation passed which was outside legislative competence is not law.31 So,
while Scottish courts can only make declarations of incompatibility in respect of Acts
of the UK Parliament, they can invalidate Acts of the Scottish Parliament if they are
judged not to be compatible with the ECHR.32

In addition, both the Scottish Government and Parliament are required to take into
account the whole range of international human rights obligations by observing and
implementing them.33 The UK Government can also act to implement international
obligations in Scotland, even in areas within the competence of the Scottish
Parliament.34
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In practice the Scottish Parliament has at times enacted laws which consciously
adopt a human rights based approach.35 In some cases this has gone beyond
requirements at the time of pure compatibility (i.e. compliance with the minimum
standard required by ECHR), at least at the time the laws were adopted (see
Assuring good practice in human rights, below). This has led to a number of laws of
the Scottish Parliament being cited as good practice in human rights and in their
subject field.36 In other cases, however, Scottish Governments and the Scottish
Parliament have reluctantly engaged with human rights (see section below on
political context).

Assuring good practice in human rights
The Adults with Incapacity (Scotland) Act 2000 (the Act) was considered the
first law of the Scottish Parliament which tackled a significant policy area.37 It
addressed a global trend towards a more individualised, functional or “tailor
made” approach to assessing whether an individual has capacity to make
decisions and its passage followed:

“unprecedented openness, involvement of affected citizens, and
responsiveness to their views” (Ward, 2008).

The Act itself is explicitly built on human rights foundations, taking account of
Council of Europe Regulations on the subject. For example it provides that
any intervention in the affairs of an adult should be the:

“least restrictive option in relation to the freedom of the adult, consistent
with the purpose of the intervention.”38

This seeks to apply the test of proportionality in an interference with the right
to private and family life. Subsequently the Act has been considered a model
of best practice and taken into account in similar legislative processes across
the world and in deliberations at the European Court of Human Rights
(ECtHR).

The HRA requires that all laws should be read through the lens of the ECHR,
a “living instrument”. Since the entry into force of the Act in 2002
understanding of the requirements of the ECHR in this area has developed
significantly. The UN Convention on the Rights of Persons with Disabilities
(adopted in 2006 and binding on the UK since 2009) is increasingly
influencing how the ECtHR is addressing legal capacity.

Recent decisions of the ECtHR in this area have held that:
“…the existence of a mental disorder, even a serious one cannot be the sole
reason to justify full incapacitation.” Any interference with legal capacity –
such as a finding of full or partial incapacity or a guardianship order – is an
interference with the right to private and family life and must be based on
law, pursue a legitimate aim and be a proportionate means of achieving that
aim.39

Individuals have a right to a fair hearing (including right to participate in
decisions and of access to a court to challenge decisions) in relation to a
determination of their legal capacity.40
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As these decisions make clear, blanket restrictions on a group of people to
exercise capacity in a certain area simply due to the existence of a partial
guardianship is disproportionate.41

A series of reports suggest practice in Scotland remains uneven.42 Following
a consideration of practice and the developing approach of the ECtHR the
Public Guardian concluded that:

“several aspects of the current system e.g. use of interim guardians, use of
indefinite orders and the granting of unnecessary welfare powers arguably
breach human rights legislation.”

In response the Public Guardian has recommended a more explicitly human
rights based approach.43

To ensure the consistent application of human rights best practice SHRC has
recommended that the Scottish Government and others with an interest and
responsibilities related to mental health should engage in the process of
shaping Scotland’s first National Action Plan for Human Rights.44

National Human Rights Institutions

In terms of the national promotion, protection and monitoring of international human
rights the UK has established three national human rights institutions, namely: The
Northern Ireland Human Rights Commission 45 (NIHRC) operationalised in 1999; the
Equality and Human Rights Commission46 (EHRC) in 2007 and the Scottish Human
Rights Commission 47 (SHRC) in 2008.  All are currently accredited at A (the highest)
status internationally, in recognition of their compliance with best practice.48 A
memorandum of understanding has been agreed between the three commissions in
order to foster cooperative working relations and avoid duplication of work activity.
This has led in particular, to cooperation on a number of projects between SHRC
and EHRC Scotland (as noted below) and has enabled EHRC Scotland to undertake
two high profile inquiries into sex trafficking (EHRC, 2011f) and disability harassment
(EHRC, 2011e) in Scotland.

All three UK NHRIs have recently been subjected to budgetary cuts which so
threaten their abilities to comply with their functions in accordance with the Pairs
Principles.  When SHRC was established in 2008 its budget was £1 million which
equated to approximately £0.20 per head of population per annum. Subsequently, its
budget has reduced by 19 per cent49 although it has retained its ten staff.   In August
2010 it was announced that, with effect from April 2013, NIHRC’s budget was to be
cut by 25 per cent (from £1.7m in 2010-11).  NIHRC also underwent a major
restructuring losing two of its four management posts in July 2011. Further staff cuts
have been made since 2011 and this pattern is expected to continue as a result of
further budget cuts.  The budget of the EHRC will have fallen from £70million in 2007
to £26.8million by the end of 2015 representing a 62 per cent cut. This has and will
continue to result in a significant change in both its staffing levels (72 per cent
reduction) and programme of work (including the loss of its national Helpline) during
its second strategic plan (2012-2015).50 Particular concerns have been noted  in
Westminster Parliamentary debates51 about the impact that the loss of
independence, lack of financial control and lack of funding could have on the
EHRC’s current ‘A’ accreditation status.52
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Despite its recently reduced budget, the Scottish Human Rights Commission has
managed to achieve a great deal of progress against the four Strategic Priorities it
set in its first Strategic Plan (2008-2012). A selection of SHRC’s many achievements
in pursuit of these strategic priorities are set out in Appendix 2.

Political context
Political debate on human rights at the Westminster Parliament has led some to
suggest that “human rights today suffer a democratic deficit” in that context (Hunt et
al., 2012). The tension between the role of Parliament and the courts is often
expressed in terms of the fundamental UK constitutional tenet of Parliamentary
sovereignty. That principle is taken into account in the way in which the HRA is
drafted in that courts cannot strike down laws of the Westminster Parliament which
are found to be incompatible with Convention rights. Rather they may issue a
“declaration of incompatibility”.53 It is then for the Westminster Parliament to consider
how to respond. The debates around prisoner voting demonstrate continued tension
in the way the relationship between the UK Parliament and courts operates in
respect to human rights.54

In Scotland, human rights are embedded in the present constitutional settlement. As
such the balance of powers between legislative, executive and judiciary in Scotland
is closer to increasing international experience where Parliaments are constrained to
act in ways which are compatible with human rights rather than the doctrine of
Parliamentary sovereignty.55 This provides a formal basis from which to develop a
more positive and proactive political engagement on human rights.

The current mechanisms to consider human rights in the work of the Scottish
Parliament include statements of compatibility and a mainstreaming approach to
human rights across its committees. The former may be contested as lacking
transparency and public scrutiny, the latter as missing the potential for the
Parliament to develop a specialist Committee and clear space to discuss human
rights issues.56 In the case of Government Bills a member of the Scottish
Government and the Presiding Officer must both issue statements to the effect that
the Bill is considered compatible with the Scotland Act (including that it is compatible
with the ECHR).57 SHRC alongside a wide range of other bodies and organisations
routinely raises human rights concerns during the passage of Bills.58 Furthermore
Acts of the Scottish Parliament are open to challenge on human rights grounds as
was the case with the very first Act – the Mental Health (Public Safety and Appeals)
Scotland Act 1999.59

SHRC has made a series of recommendations on how the Scottish Parliament could
ensure more systematic, proactive and transparent engagement. These included
refraining from the use of emergency procedures to enact human rights laws;
considering the creation of a Committee on human rights60 and amendments to
legislative scrutiny (SHRC, 2011i).

The provision of detailed memoranda on human rights considerations in a proposed
Bill (rather than simply a statement of compatibility) would also enable Parliament to
fully consider its human rights dimensions. As the UK Joint Committee on Human
Rights has stated,
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“the case-law of the European Court of Human Rights clearly shows [that] laws which
are passed following detailed and informed parliamentary scrutiny of their human
rights compatibility are more likely to withstand subsequent judicial scrutiny.”61

Scotland’s current political parties all express enthusiasm for human rights62 and
research demonstrates a range of rights based legal and policy measures adopted
since the Scottish Parliament was established. Nevertheless political action to
respect, protect and fulfil human rights remains at times reactive rather than
proactive as demonstrated by successive Scottish Governments’ responses to a
series of high profile cases. The approach to the Cadder case is one in a series
which, as SHRC’s Chair has said, does not show Scotland at its best (Miller, 2011b).
In that case and in others the Scottish Government inappropriately and
unnecessarily used the Parliament’s emergency powers to respond to court
decisions in human rights cases, even where the need for change had long been
recognised.

A reactive approach to human rights: waiting for an ‘emergency’
A gap in Scottish practice on access to a lawyer during questioning in police
detention had been identified by international human rights bodies at least as
early as 1994. Following its visit to Scotland in that year the Council of Europe
Committee for the Prevention of Torture recommended:

“that all persons taken into police custody [in Scotland] be entitled to have
access to a lawyer from the very outset of their custody.”
European Committee for the Prevention of Torture, 1994.
(Council of Europe, 1996)

However it was not until 16 years later, following a decision of the UK
Supreme Court in 201063 that the Scottish Government introduced legislation
to secure access to a lawyer during police questioning in detention. It used
the Scottish Parliament’s emergency procedure to do so.

At the time SHRC expressed the view that:
“This is no time for emergency legislation as there is no emergency. The
floodgates have not been opened – this decision clearly does not apply to
concluded cases. Rather, now it’s time to get it right, and we have the time to
get it right” (SHRC, 2010e).

SHRC also raised concerns with a range of its provisions in the emergency
legislation which it considered went well beyond the requirements of the
Supreme Court’s decision cautioning that rushing through such changes
risked further court challenge (SHRC, 2010e).

The Scottish Government subsequently established a review of criminal
procedure led by Lord Carloway. Commissioner Shelagh McCall was a
member of the Reference Group to the Carloway review and SHRC
welcomed several of the themes of the recommendations in Lord Carloway’s
report (Carloway, 2011). However, SHRC felt that the recommendation to
abolish corroboration for all crimes would be a radical change in Scots Law
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and therefore it is important to take time properly to consider the implications
for those accused of crime, victims/survivors64 and witnesses, the police, and
the courts.65

The Cadder case is not alone. Most infamously, a political decision not to invest
£13m in upgrading sanitation in Scottish prisons is reported to have cost the
taxpayer “tens of millions of pounds” in remedies for the resultant human rights
abuses.66

The place of human rights in Scotland’s constitutional settlement was an element in
discussions surrounding the passage of the Scotland Act 2012, which seeks to
implement recommendations of the Calman Commission. Again following an
individual decision of the courts, the Scottish Government appointed a review group
to consider the structure of appeals to the UK Supreme Court, particularly in relation
to criminal cases. SHRC reiterated the importance of a domestic superior court
which considers human rights implications of both civil and criminal cases67 and this
was ultimately accepted by the Scottish Government. How this works in practice will
require monitoring.

Scotland’s internal political settlement is currently established in a series of Single
Outcome Agreements between the 32 local authorities and the Scottish Government.
Such agreements have been politically contested and in principle require close
consideration from a human rights perspective. On the one hand they offer the
potential for greater participation in decision making at the local level. On the other it
has been argued that they create a challenge for national accountability and
ensuring delivery of better outcomes across the country. Given that they currently
represent a significant devolution of decision making over local services in areas
such as education and housing, these agreements too should be clearly linked to
human rights realisation. Some organisations, such as the Scottish Association for
Mental Health, have called for their greater linkage to human rights in the context of
United Nations human rights reviews (Scottish Executive, 2003b). While some local
authorities have undertaken equality and human rights impact assessments of their
Single Outcome Agreements, most have found no relevant human rights impacts,
suggesting a need to improve the process.

Economic context
The global economic crisis has presented a significant challenge to human rights
protection in the UK. Yet human rights should assist in responses to the economic
crisis too, offering an objective framework for fair decision-making on the
prioritisation of resources.

Since the 2010 General Election the UK Government has prioritised the reduction of
the public debt, pursuing a programme of austerity and cuts in public spending. This
has had consequential impacts on the availability of resources for the realisation of
human rights in Scotland. The reduction in UK public spending has coincided with a
significant decrease in the Scottish Government’s budget.68

Policy responses from the UK and Scottish Governments have varied significantly.
The UK Government has responded with drastic public spending cuts, a reduction in
state provision, localism and ‘Big Society’ (Farnsworth, 2011). Radical policy shifts
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such as those in welfare reform and in health service delivery have been highly
controversial with many organisations raising concerns at the impact on human
rights and equality. Particular concern has been raised in relation to the impact on
disabled people.69 Concluding its inquiry on welfare reform, for example, the UK
Joint Committee on Human Rights criticised the UK Government for a lack of
information on how it had assessed the human rights and equality impact of the new
Welfare Reform Act 2012 (Joint Committee on Human Rights, 2011). The
Committee further raised concerns that the Welfare Reform Bill (as it was) may risk
breaching human rights in leading to destitution (engaging the prohibition of
degrading treatment), discrimination and retrogression in the realisation of economic,
social and cultural rights (Joint Committee on Human Rights, 2011).

In recognition of the need to adjust the delivery of public services to the new
economic environment, the Scottish Government established an independent
Commission to Consider the Future of Public Services (the Christie Commission).
The Christie Commission concluded that there was a need for urgent and sustained
reform to public services based on a series of principles (Christie Commission,
2011b). The Christie Commission findings have been endorsed by the Scottish
Government.70

SHRC has promoted a human rights based approach to public service reform. As
the table below demonstrates there is significant potential for synergies between the
Christie Commission recommendations and the UN endorsed PANEL principles of a
human rights based approach. Adopting a more explicit linkage to human rights
would ensure the empowering potential of human rights for the population – to act as
rights holders not service users in prioritising and shaping interventions. It would also
add an objective and enforceable legal basis to ensure positive outcomes in terms of
human rights. All public service providers should already ensure that no decision is
made if it risked a negative outcome in terms of absolute rights such as the right to
life and the right to be free from degrading treatment. They should also ensure the
proportionality of impact on qualified rights such as the right to private and family life.
Extending this provision to internationally recognised economic, social and cultural
rights would introduce an objective legal framework within which to ensure fair and
just allocation of resources. Those rights require, for example, that the maximum of
available resources is prioritised towards the immediate realisation of at least
minimum essential levels of rights to housing and healthcare etc. for everyone,
prioritisation of those in the most marginal situations, and ensuring non-
discrimination.
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Table 2: Public Service Reform and Human Rights principles aligned

Christie Commission principles
Human rights based approach

PANEL principles

Increased participation

Participation: everyone has a right

to take part in decisions which affect

their rights

Accountability;

integration of services

Accountability: indicators,

monitoring, access to justice state

responsibility and the need for

joined up approach to realisation

Reduction of inequalities;
prioritisation of vulnerable and

disadvantaged people

Non-discrimination and the pursuit

of equality and the prioritisation of

the most marginalised

Empowerment of people to know

and claim their rights

Outcome focus;

transparency;

preventative spending

Legality: duties to respect, protect

and fulfil all human rights (including

prevention, protection and remedy

duties)

The elements of PANEL described above raise cross-cutting concerns that emerged
from all thematic issues presented in Chapter 3 of the main report.  For the purposes
of this scoping project, the value of the PANEL approach is explored in particular in
Sections 1 and 2 ( in Chapter 3) on Health and Dignity & Care, highlighting the
sustainable impact that taking a human rights based approach could have across the
full range of thematic areas.

Domestic and international human rights bodies have called on UK and devolved
administrations to consider more effective processes for assessing the impact of
legal, policy and practice steps on equality and human rights (Scottish Government,
2011k).   A good practice model for undertaking such impact assessments is
currently being developed by SHRC with the Equality and Human Rights
Commission and in collaboration with many other public bodies. Some international
human rights bodies have also called for the development and use of human rights
budget analysis, similar to equality budgeting which is already a feature of practice in
Scotland. The Council of Europe Commissioner for Human Rights for example
considers that:

“budget review from a human rights perspective is a tool for making elected
representatives and officials better informed of the consequences of their
decisions”(SHRC, 2011g).
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Social context71

Demographic change

Scotland’s population is changing and this change has notable implications for the
promotion and protection of everyone’s human rights. At just over 5.2 million, the
population is now at its highest since 1977.72 Within this overall rise, the
demographic structure variance between urban and rural authorities is marked and
the overall population is ageing.73 This rise in population74 (particularly75 linked to a
projected rise in the number of ‘very old’ people) is predicted to reach 5.54 million by
2033.76 This also includes a projected rise of 75 per cent of people living with
dementia by 2031 (based on a 2007 baseline).77

These changes will have a clear impact on access to public services, with particular
requirements to increase the availability and accessibility of services for older
people. Many have highlighted that, without significant changes to public policy,
existing service models - in health and social care in particular – will be
overburdened.78 Scotland is developing significant policy responses such as the
integration of health and social care.79

There are clear opportunities and benefits to be drawn from including a human rights
based approach in major policy responses to demographic change. This has been
recognised through rights based initiatives such as the National Dementia Strategy,
SHRC’s Care About Rights capacity building and the Scottish Parliament Health and
Sport Committee Inquiry into Health and Social Care. A similar approach has yet to
be adopted in other policy areas. Concerns have for example been raised that
existing housing stock is inadequate to respond to the needs of an ageing
population.80

Poverty and Inequality

Barriers to realising human rights drive and deepen poverty and in turn social
exclusion in Scotland as elsewhere.81 In 2009 the UN Committee on Economic,
Social and Cultural Rights called on the UK to adopt human rights based anti-poverty
strategies to address the persistence of considerable levels of poverty and social
exclusion as a matter of ‘high priority’. It called for particular focus on poverty among
certain sections of population, such as ethnic minorities, older and disabled people
(UN CESCR, 2009). The UK’s failure thus far to tackle child poverty was also
recently highlighted as part of the 2012 Universal Periodic Review of the UK’s
human rights obligations, where a recommendation on reducing child poverty was
called for by Norway to:

“Set a cleat pathway to meet the goal of ending child poverty in the UK by 2020 as
stated in the Coalition’s programme for government” (UN Human Rights Council,
2012).

Some anti-poverty initiatives have adopted elements of a human rights based
approach. The Poverty Truth Commission in Scotland for example highlighted key
human rights messages such as the importance of ensuring people living in poverty
are provided the opportunities and supported to participate in shaping responses.82
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The UK Child Poverty Act 2010 introduces elements from the Convention on the
Rights of the Child.83 The Act formalised reduction and eradication targets84 and
required child poverty strategies to be developed by both the UK and the Scottish
Government in relation to matters within their respective competence.85

In practice, action to address poverty has made progress in respect of certain
population groups such as adults of pensionable age86 and children but not for
others such as workless households (McKendrick et al., 2011b).87 Current policies
focus on working your way out of poverty, however, entry into work accounts for less
than half of UK exists from poverty.  The European Committee on Social Rights has
repeatedly raised concern over the difference in minimum wage between older and
younger people, as well as finding that the level at which the UK minimum wage as a
whole is set, is manifestly unfair (Council of Europe, 2008, Council of Europe, 2010a,
Council of Europe, 2010b, Council of Europe, 2012). Critics argue that as long as
low wages persist and a lack of progression from low paid unskilled jobs remains,
the central aim of ‘making work pay’ will not achieve the desired reduction in poverty
and inequality in Scottish society (Scott, 2006, Bradshaw, 2011a, McKendrick et al.,
2011b, Poverty Alliance, 2011, Poverty Alliance, 2010).88 Poverty is also not
distributed evenly across Scotland and whilst there are higher numbers (and
proportions) of people in poverty in urban areas, poverty and income deprivation are
both prevalent in rural Scotland (McKendrick, 2011a).89

Concern has also been raised by Inclusion Scotland with regard to the impact that
cuts in disability premiums and the proposed cuts on benefits will have on families
with a disabled child.  Inclusion Scotland have estimated that families with a disabled
child will lose £3,000 each by 2015. Together (2012) further note the results of a
recent survey by Contact a Family90 of parents of children with disabilities which
revealed that in households with paid work one in seven is missing meals and one in
six cannot afford to heat their homes.  These rates increased to almost a quarter
going without food and a third without heating in homes where family members could
not work due to their caring responsibilities (Together, 2012).

Since devolution, considerable progress has been made in addressing many
inequalities in Scottish society, for example in relation to the proportions of people in
poverty, rates of those out of work and improved education outcomes (Palmer,
2010).  Yet significant problems do still remain.91 These inequalities act as barriers
to the full realisation of human rights (Mooney, 2011) and one of the most noted
persistent inequalities challenging Scotland is its health record (Palmer, 2010).92

As with broader public service reform Scotland has sought to take a long-term view,
moving away from crisis management towards prevention, which may also generate
significant financial savings at later stages (Scottish Government and COSLA,
2011).93 Along with other broad Scottish social policy approaches such as those
directed towards self-direction, de-institutionalisation, independent living,
personalisation and integration SHRC has identified many opportunities for
enhanced linkages between social care and public health policy and human rights
(Joint Committee on Human Rights 2012, Chetty et al., 2012, SHRC, 2011b, SHRC,
2012c).
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Social attitudes

Scotland is often portrayed as a nation of people who value the concept of fairness
(Dobbie et al., 2010).   This has strongly informed the nation’s self-perception While
there is some evidence that Scotland has become more open and accepting (EHRC,
2010b, Ormston and Webster, 2008, Ormston et al., 2011, Ormston and Curtice,
2011), there remains a distinct gap between perception and reality.94

Whilst some progress has been made in recent years in relation to the promotion of
equality across a wide range of sectors of Scottish society, discriminatory attitudes
have not reduced consistently (Ormston et al., 2011).  While attitudes towards gay
men and lesbians have improved, 95 there remain high levels of discriminatory
attitudes towards, among others, transgender people and Gypsy/Travellers (Ormston
et al., 2011).

However, around two thirds of Scots recently expressed the view that everything
possible should be done to rid Scotland of prejudice of every kind (Ormston et al.,
2011) leading to the suggestion that this belief and self-perception of inherent
fairness can be a basis to shape further concrete action to advance these aims
(Reicher, 2010).

Disabled people appear to face a disproportionately high level of prejudice. EHRC
recently exposed how widespread disability harassment remains in Scotland,
criticising a lack of action by public authorities (EHRC, 2011e). Many have argued
that public discourse around welfare reform has significantly contributed to negative
attitudes towards disabled people in particular (Scope, 2011), with the use of
pejorative language and representations of disabled people widely criticised by civil
society and human rights bodies alike (Poverty Alliance, 2011, Scope, 2011, Walker,
2012, Joint Committee on Human Rights 2012).

A range of voices have also increasingly challenged media and political
misrepresentation of human rights and of marginalised groups. Beyond those
already given examples include representations of Gypsy/Traveller communities;
representation of people with mental health problems; refugees and asylum seekers;
and people in receipt of social security and other forms of social protection (Joint
Committee on Human Rights, 2012, Scotland's Futures Forum, 2009, Poverty
Alliance, 2011, Amnesty International Scotland, 2012a).96

Public attitudes on the value of human rights in the period under review in this
scoping project appear to depend significantly on the types of questions asked.
Polling with questions which appear politically motivated (e.g. do you agree that the
Human Rights Act has become a ‘criminals’ charter’?) has produced predictably
slanted results. 97 Conversely, an opinion poll of 14,000 people on which human
rights they believe in demonstrated that a majority believe in a broad range of civil
and political as well as economic, social and cultural rights (Vizard, 2010).  All rights
were classed as having between 70 per cent+ and 95 per cent+ support. The
research concluded that:

“the (UK) Government’s perception of what the public thinks about rights has often
been impressionistic and media driven, rather than based on in-depth social scientific
analysis” (Vizard, 2010).
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Environmental context
Scotland has world leading legislation on climate change mitigation targets98 and an
adaptation strategy, both welcomed internationally.99 SHRC has supported efforts to
increase understanding of the connections between human rights and climate
change,100 co-hosting a conference on a human rights based approach to climate
change.101 SHRC has recommended that the Scottish Government adopt such an
approach (SHRC, 2011j).  Recently the Scottish Government committed to promote
Climate Justice and a human rights based approach to climate change, including
through the launch of a Climate Justice Fund based on recognition of the unfairness
that those who had contributed least to the causes of climate change were suffering
its most extreme consequences (Scotland on Sunday, 2012).

Despite these positive steps concerns related to human rights and the environment
persist. In 2010 the UK was criticised for failing to ensure access to justice in
environmental matters due to the prohibitive costs associated with challenging
environmental planning decisions.102 This is an issue on which the European
Commission is pursuing the UK before the European Court of Justice (Euorpa,
2011), and which has been the subject of a public petition to the Scottish Parliament
(SHRC, 2011d). SHRC has contributed to these debates encouraging the Scottish
Government to take a holistic approach to ensuring rights to information,
participation and access to justice in environmental matters.103

Technological context
Human rights defenders around the world have enthusiastically embraced
technological advances to enhance their research, advocacy and campaigning
goals. Here in Scotland, for example, SHRC in partnership with others has piloted
the use of interactive internet seminars to advance the participation of disabled
people in rural and remote areas in its work to promote, protect and monitor the
implementation of the Disability Convention.  This process was welcomed by
participants, it was viewed as an effective way of consulting with those who face the
intersectional problem of being disabled and living in rural Scotland (EHRC and
SHRC, 2011).

Access to the internet is increasingly required to exercise the right to access
information, and consequently for the right to participate in decisions. Rates of
connectivity in Scotland, however, remain low in comparison to England (Myant,
2012).104 Furthermore, while access to the internet does not vary significantly
between rural and urban areas in Scotland, differential rates do exist for older
people, those on lower incomes, those with fewer educational qualifications, the
unemployed, disabled people or those with long-term illnesses (Myant, 2012).

Technological progress also offers significant challenges to human rights. In
Scotland these have often related to the right to private life and how that is protected
in public and private space, as well as security of information (Scobie, 2012,
McKinstry et al., 2009, Raab and Goold, 2011, Scottish Government, 2010h, EHRC,
2011b, Scottish Government, 2011e, Miller, 2011a, Miller, 2011c).  Concerns related
to the proportionality of interference with private life also arise in relation to the use of
Closed Circuit Television (CCTV) (Bannister et al., 2009, Scottish Government,



18

2009a, SCSWIS et al., 2011, SHRC, 2011e)105 monitoring of email, telephone and
other communications (Fraser, 2008).106

Similarly the use of new technologies in combating crime has to be considered
through the lens of human rights. Recent controversies relate to the retention of DNA
and other forensic data (Fraser, 2008),107 and the use of electro-shock weapons.108

Moving Forward
This chapter, alongside the other thematic sections, has highlighted gaps, and
inconsistencies, as well as good practices in the realisation of human rights in
practice in Scotland. Addressing these shortfalls should be a concern of all bodies
with responsibilities, including Government, local authorities, other public authorities
and private providers of public services.

Identifying the shared framework of responsibilities and agreeing steps to address
gaps requires an inclusive process of engagement. It should result in clarity on what
action such bodies will take and when concrete improvements can be expected – it
should result in specific, measurable, achievable, relevant and time-bound
objectives. An independent system for monitoring progress should also be agreed. In
short, the report supports the conclusion that Scotland needs a National Action Plan
for Human Rights. To develop this SHRC will host human rights InterActions
involving a broad range of public and private bodies, civil society and individuals.
These InterActions will follow a FAIR approach:

Facts: What are the key gaps and the good practices in the realisation of
human rights in Scotland?
Analysis of rights at stake: Which human rights are at stake? Is any restriction
on the rights justified? Is the extent of realisation of the right reasonable?
Identify responsibilities: What changes are necessary? Who has
responsibilities for helping to make the necessary changes?
Recall and review progress: Independent monitoring according to agreed
indicators and periodic review of progress.

This process will allow for constructive dialogue between those with responsibilities
and those whose rights are affected. Further, it will clarify the steps that are required
to improve human rights practice in Scotland taking a pragmatic approach to
understanding financial and other constraints. It is hoped that Scotland’s National
Action Plan for Human Rights will launch in summer 2013.

To inform the process of developing Scotland’s National Action Plan for Human
Rights responses are requested to the following questions:

1. Based on the evidence presented in this report, or your own
experience, what do you consider to be the most urgent human rights
issues which should be addressed in Scotland's National Action Plan for
Human Rights?

2. What specific and achievable actions do you consider would best
address the concerns you identify in terms of question 1?
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Please use the form at the end of this section and send your responses to
actionplan@scottishhumanrights.com or post it to us at Scottish Human Rights
Commission, 4 Melville Street, Edinburgh, EH3 7NS

Table 3: Key Dates
Date Action
May 2012 The UK Universal Periodic Review at the United Nations

begins.
September 2012 The final report and recommendations of the UK’s

Universal Periodic Review is anticipated
October 2012 Publication of SHRC’s Report and launch of a process

of participation to shape Scotland’s National Action Plan
for Human Rights

December 2012 SHRC hosts a National InterAction to address the
findings of the scoping exercise and facilitate negotiation
of commitments to address them

Aiming for Spring 2013 A draft of Scotland’s first National Action Plan for Human
Rights is published for comment

Aiming for Summer 2013 Scotland’s National Action Plan for Human Rights will be
launched

June 2014 UK’s progress on Universal Periodic Review
recommendations is considered in a mid-point review.
Progress on Scotland’s National Action Plan for Human
Rights to feed into this process.
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PARTICIPATION FORM
SCOTLAND’S NATIONAL ACTION PLAN FOR HUMAN RIGHTS

Views are sought from all individuals and organisations who have experience or
expertise which can help to shape Scotland’s National Action Plan for Human Rights.

The Scottish Human Rights Commission will be collecting and analysing all
responses receive before the 29 March 2013. Early responses are encouraged.

Unless respondents request that their views remain confidential or anonymous all
responses will appear online with the organisation or individual named as the
respondent. Contact details for the respondent will not appear online.

 Please tick this box if you do not wish your response to appear online:

 Please tick this box if you are happy for your response to appear online but
not your name or organisation’s name to appear:

 Please tick this box if you would prefer we did not link to your website:

Name: ______________________________________________
Organisation: (where appropriate)  ________________________
Website: ____________________________________________
Email address: _______________________________________
Contact telephone number:  _____________________________

This form can be returned by post to: Dr Alison Hosie, Scottish Human Rights
Commission, 4 Melville Street, Edinburgh, EH3 7NS, or sent as an electronic or
scanned document to actionplan@scottishhumanrights.com

You can also fill out this form online at www.scottishhumanrights.com/actionplan

1. Based on the evidence presented in the report Getting it right? Human
rights in Scotland, or your own experience, what do you consider to be the
most urgent human rights issues which should be addressed in Scotland's
National Action Plan for Human Rights?
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2. What specific and achievable actions do you consider would best address
the concerns you identify in your response to question 1?

Thank you for sharing you experience or expertise and helping to shape
Scotland’s National Action Plan for Human Rights.

Contact point: Dr Alison Hosie / actionplan@scottishhumanrights.com / 0131 240
2989 / www.scottishhumanrights.com/actionplan / @scothumanrights
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Endnotes

1 Further details on the methods and methodology of this scoping project can be found in the main report which
can be accessed at: http://www.scottishhumanrights.com/actionplan
2 The data sources collated and analysed in the first phase included:
An annotated bibliography of published and “grey” social research. DRIVER, S., LAMB, M. & WILSON, C.
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Three legal literature reviews exploring specific Conventions/Acts in relation to the law in Scotland.
(Convention against Torture, Inhumane and Degrading Treatment, International [CAT] SMITH, R., TAIT, L.,
BALES, K., MCCONNELL, L. & RABAN-WILLIAMS, R. 2010. Mapping the Law of Scotland in Relation to
International Human Rights Treaties: CAT & CPT. Newcastle: Northumbria Law School, ibid., International
Convention of Economic, Social & Cultural Rights [ICESCR] FLANIGAN, D. 2011. Mapping the Law of
Scotland in Relation to Economic, Social & Cultural Rights. Glasgow: Scottish Human Rights Commission,
ibid. and Human Rights Act/ European Convention of Human Rights] NORMAND, A. & WEBSTER, E. 2010.
Mapping the Law of Scotland in relation to International Human Rights Treaties – Civil and Political Rights.
Glasgow: University of Strathclyde.
An analysis of all individual enquiries received by SHRC and all general intelligence on systemic human rights
issues in Scotland collated by SHRC (2008-2010). Whilst only those inquiries received between 2008 and 2010
were analysed as part of Phase one of this scoping project, the mapping project continued to collate and review
inquiries during 2011 as part of Phase two. All responses to SHRC’s 2009 national consultation. The original
consultation document can be accessed at
http://www.scottishhumanrights.com/ourwork/publications/article/reportofthenationalconsultation
Initial Scottish data from the development of a “Human Rights Measurement Framework”. The HRMF is a new
tool for evaluating the human rights position of individuals and groups in England, Scotland and Wales. It was
developed by the London School of Economics and Political Science, CASE and the British Institute for Human
Rights within a partnership project of EHRC and SHRC.  More information can be found here:
http://personal.lse.ac.uk/prechr/
3 During this process SHRC also developed a Stakeholder Database of third Sector organisations involved to
some degree in the promotion of human rights in Scotland.  This database provides SHRC with a greater
understanding of the range of groups and organisations which view part of their work to be promoting human
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collection of this scoping project.  This database is available to the public
[http://maps.scottishhumanrights.com/] For further information on this project see: CRAIG, G. 2011. Mapping
human rights organisations in Scotland. Durham: University of Durham, School of Applied Social Sciences.
4 ratification is the process which legally binds the State. It varies from state to state. In the UK this
can be through a Parliamentary process or at times by an act of the executive.
5 As the UK does not permit the automatic ‘direct applicability’ of its international human rights treaty
obligations in its domestic legal systems a process of incorporation is required whereby a domestic
law is passed containing the provisions of the treaty.
6 The Joint Committee on Human Rights of the UK Parliament described the issues thus, “A recurring
question in the dialogue between the UK Government and each of the UN treaty bodies is why the UK
has not to date incorporated into its domestic law many of the rights guaranteed by the UN human
rights instruments. The obligations imposed by the UN treaties bind the UK in international law. But
under the dualist doctrine of international law which is followed in the UK, these international legal
obligations are not binding in domestic law unless they have been specifically incorporated into that
law by way of legislation. Unincorporated guarantees of human rights can however be taken into
account by the domestic courts in a number of ways. For example, the courts will assume that
Parliament does not intend to legislate in a manner incompatible with the UK's international legal
obligations, including those arising under human rights treaties. They therefore interpret legislation in
a manner consistent with those obligations whenever possible, even if there is no obvious ambiguity
in the legislation. The dualist approach that prevails in the UK contrasts with the ‘monist’ approach to
international law, characteristic of many civil law jurisdictions, whereby international treaty obligations
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automatically become part of the domestic legal order.”, JOINT COMMITTEE ON HUMAN RIGHTS
2005. Nineteenth Report, 6 April 2005, para 186. London: Joint Committee on Human Rights.
7 On the relationship between domestic equality legislation and international human rights treaties on
non-discrimination the Joint Committee on Human Rights of the UK Parliament has stated, “the
equality rights in the Convention on the Elimination of Racial Discrimination (CERD) and the
Convention on the Elimination of Discrimination Against Women (CEDAW) though they are reflected
in a framework of domestic anti-discrimination legislation, have no counterpart as general,
overarching guarantees of rights enforceable in UK law.”
8 The UK has not made a declaration permitting individual petitions under Article 14 of CERD.
9 As noted above partial implementation of non-discrimination treaties is achieved through the
Equality Act 2010 and related national discrimination laws and standards, however as these do not
guarantee the full range of rights included in UN non-discrimination treaties it is not generally be
considered that these have been incorporated in the UK.
10 The UK has neither signed nor ratified the Optional Protocol to the ICESCR, which was adopted in
2008.
11 The UK has neither signed nor ratified the first Optional Protocol to the ICCPR, which was adopted
in 1966.
12 Although many of the rights in the ICCPR find equivalents in the ECHR the former also includes for
example a right to political participation, and a freestanding provision on equality.
13 The UK ratified the Optional Protocol to CEDAW in 2004. So far two communications involving the
UK have been considered, both were found to be inadmissible – N.S.F. v UK, UN Doc.
CEDAW/C/38/D/10/2005; Constance Ragan Salgado v UK, UN Doc. CEDAW/C/37/D/11/2006.
14 As noted above partial implementation of non-discrimination treaties is achieved through the
Equality Act 2010 and related national discrimination laws and standards, however, as these do not
guarantee the full range of rights included in UN non-discrimination treaties it is not generally be
considered that these have been incorporated in the UK.
15 The UK has not made a declaration under Article 22 of UN CAT which would permit individual
petitions.
16 The UK has neither signed nor ratified the Optional Protocol to the CRC on a communications
procedure which was adopted in 2011.
17 The UK ratified the Optional Protocol to the UN CRPD in 2009. So far no individual petitions have
been filed.
18 The UK accepted the jurisdiction of the European Court of Human Rights to receive individual
petitions related to the ECHR in 1953. As of April December 2011 the European Court of Human
Rights had issued 462 judgments involving the UK. Of those 279 had found a violation of at least one
article of the ECHR. Source: Council of Europe, ECHR Overview 1959-2011, Strasbourg 2012.
19 The Human Rights Act 1998 does not incorporate all articles of the ECHR. Article 1 (obligation to
respect and ensure all rights) and Article 13 (the right to an effective remedy) were not incorporated.
20 there is a collective complaints mechanism under the Revised European Social Charter which the
UK has not accepted.
21 Section 2. The duty to take account is not the same as a duty to follow. See for example R v
Horncastle [2009] UKSC 14; Runa Begum v Tower Hamlets [2002] 2 All ER 668 para 17
22 Section 3, Human Rights Act 1998. As Lord Hope stated in DS v HM Advocate, “the obligation to
construe a provision in an act of the Scottish Parliament so far as it is possible to do so in a way that
is compatible with the Convention rights is a strong one.” 2007 SC(PC) 1 at para 24.
23 Section 6 Human Rights Act 1998.
24 See SHRC’s independent evaluation of the human rights based approach adopted at The State
Hospital, SHRC 2009b. Human Rights in a Health Care Setting: Making it Work for Everyone.  An
evaluation of a human rights-based approach at The State Hospital. Glasgow: SHRC. and the
independent evaluation of the Commission’s Care About Rights? capacity building programme:
http://www.scottishhumanrights.com/application/resources/documents/CaRfullevaluationfinalOct2011.
pdf
25 See for example: Human Rights and the Commission on a Bill of Rights. Equality and Diversity
Forum. 2011, available at http://www.edf.org.uk/blog/wp-
content/uploads/2011/10/EDF_HRA_briefing2010111.rtf ; Review of the Implementation of the Human
Rights Act. Department of Constitutional Affairs. 2006, available at
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